77 ' - .

Before the
COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of

DIGITAL PERFORMANCE RIGHT IN Docket No. 2005-5 CRB DTNSRA
SOUND RECORDINGS AND EPHEMERAL
RECORDINGS FOR A NEW SUBSCRIPTION

SERVICE

A S A S R S

WRITTEN DIRECT STATEMENT OF

BARRIE KESSLER

Chief Operating Officer of SoundExchange, Inc.

?v»l,k‘o Versin—
Y

Witness for SoundExchange, Inc.




‘ Before the
‘ COPYRIGHT ROYALTY BOARD

LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

DIGITAL PERFORMANCE RIGHT IN
SOUND RECORDINGS AND EPHEMERAL
RECORDINGS FOR A NEW SUBSCRIPTION
SERVICE

Docket No. 2005-5 CRB DTNSRA

N N w w wm ww? w Nwr’

TESTIMONY OF

BARRIE KESSLER

Chief Operating Officer of SoundExchange, Inc.

{
. October 2006



@

BEFORE THE
COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

Digital Performance Right In Sound Docket No. 2005-5 CRB DTNSRA
Recordings and Ephemeral Recordings
For a New Subscription Service

bt S’ S N N st Nt

WRITTEN DIRECT TESTIMONY OF BARRIE KESSLER

QUALIFICATIONS
I am the Chief Operating Officer of SoundExchange, Inc. (“SoundExchange”). I have

held this position since July 2001. Before I became Chief Operating Officer, I served as
SoundExchange’s Senior Director of Data Administration, beginning in November 1999. Prior
to that, I worked as a database and technology consultant for the Recording Industry Association
of America, Inc. (“RIAA”) for seven years. There, I developed the software for the certification
system for Gold, Platinum and Multi-platinum record sales, and created the royalty distribution
system for the Alliance of Artists and Recording Companies (“AARC™).

My responsibilities as SoundExchange’s Chief Operating Officer include overseeing the
collection and distribution of royalty payments for the performance of sound recordings on
webcast, cable, and satellite services, including the services at issue in this proceeding. In this
capacity, I supervise SoundExchange staff who receive royalty payments from licensees,
determine the amounts owed copyright owners and performers, and distribute the royalties to

those individuals and entities. Additionally, I oversee SoundExchange’s license compliance
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activities, manage its budget, and coordinate its systems requirements, development, and testing.
A statement of experience is attached to my testimony.
OVERVIEW

I am providing this testimony to the Copyright Royalty Board (“CRB”) in order to give
the Board background on how SoundExchange collects and distributes royalties. I previously
testified in the CRB’s proceeding to set rates and terms for webcasting for the 2006-2010 license
period, Docket No. 2005-1 CRB DTRA. SoundExchange is submitting that testimony and all
related exhibits as designated testimony in this proceeding pursuant to 37 C.F.R. § 351.4(b)(2).
Rather than repeat that testimony, I reaffirm and incorporate it here, as the central points I made
in that testimony apply with equal force in this proceeding.

I am also submitting this testimony to request that SoundExchange remain the sole
collection and distribution agent, to express my view that the existing regulations should be
amended to account for the additional issues discussed in my testimony in Docket No. 2005-1
CRB DTRA, and to provide factual support for SoundExchange’s position that neither the Sirius-
EchoStar service nor the Capstar service is entitled to the rates available for Preexisting
Subscription Services (“PES”).

DISCUSSION
I SOUNDEXCHANGE’S COLLECTION AND DISTRIBUTION OF ROYALTIES

My written direct testimony in Docket No. 2005-1 CRB DTRA provided an overview of
SoundExchange, a description of its royalty collection and distribution systems, and a discussion
of some of the challenges that SoundExchange faces. It also described the extent of
SoundExchange’s royalty distributions to date. As noted above, SoundExchange has designated

that testimony in this proceeding, and I reaffirm it here.



IIL. A SINGLE COLLECTIVE SHOULD BE DESIGNATED TO COLLECT AND
DISTRIBUTE ROYALTIES.

As a practical matter (and generally as a legal matter as well), SoundExchange (or its
precursor) has operated as the sole collection and distribution agent for royalties under the
Section 112 and 114 licenses. No other collective has filed to participate in this proceeding.
Thus, once again, SoundExchange is the only advocate for copyright owners and performers, and
is the sole entity seeking designation to collect and distribute royalties on their behalf. For the
reasons stated in my written direct testimony in Docket No. 2005-1 CRB DTRA, I believe the
designation of a single collective is preferable to and far more efficient than a multiple agent
system.

III. MODIFICATIONS NEEDED TO LICENSE TERMS

In my testimony in the webcasting proceeding, I recommended a number of changes to
the terms governing the operation of eligible nonsubscription transmission services and new
subscription services. SoundExchange’s experience over the past several years demonstrates that
a few of the terms found in 37 C.F.R. Part 262 must be modified to facilitate the prompt, fair and
efficient administration of the statutory licenses. I propose that those same terms be modified in
this proceeding as well in order to promote the statute’s overall goal of providing fair
compensation to artists and record labels. SoundExchange requests that the CRB modify the
terms accordingly.

I also want to reiterate briefly SoundExchange’s long-standing request for census
reporting. SoundExchange has previously submitted extensive comments on recordkeeping and,
in particular, the need for census reporting in response to the Copyright Office’s and the Board’s

notice and requests for comments in connection with their rulemakings on recordkeeping. I will

not belabor what we have said in those submissions, but I emphasize here that accurate data is



critical to the integrity of the collection and distribution process that I have described above. As
SoundExchange’s comments explain, receiving reports of use in census form and in a uniform
format is the only way to ensure that copyright owners and performers receive accurate payments
for the use of their sound recordings. In Docket No. RM 2005-2, SoundExchange submitted a
Declaration from Barry Massarsky, the President of an economic consulting firm, which
discussed some of the inadequacies of sampling that would result in copyright owners and artists
being underpaid. I am attaching that Declaration here as further support in this proceeding. See
SX Ex. 001 DP.

In addition, SoundExchange would like to ensure that the Board makes clear that the
definition of revenues for any of the licenses should include in the base of revenues against
which a percentage is to be applied all revenues “paid or payable.” We have had experience with
services not collecting revenues from third parties (either as a de facto discount or possibly in
exchange for some other consideration). The result is that some revenue that should be attributed
as part of the revenue base is hidden and thus not counted. That is not fair to artists and record

companies on whose behalf SoundExchange is collecting royalties.
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THE THP CAPSTAR/DMX SERVICE
I'am aware that DMX has not filed a petition to participate in this proceeding.
Nonetheless, if the Board determines as a factual matter in Docket No. 2006-1 CRB DSTRA that

THP Capstar (which apparently recently changed its name to DMX) is not a successor to DMX,
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that SoundExchange has always taken the position that Capstar is not entitled to the rates
available for Preexisting Subscription Services. See SX Ex. 002 DP (Referral Motion and
Exhibits, May 4, 2006).

In February 2005, one of the specifically identified PES -- DMX Music, Inc. -- filed a
chapter 11 petition in the United States Bankruptcy Court for the District of Delaware. In the
Bankruptcy Court, SoundExchange objected to DMX’s efforts to assign its PES Compulsory
License, and DMX stated in court that it never intended to assign the license. d.

Capstar purchased a portion (but not all) of DMX’s assets from the bankruptcy estate. In
doing so, it (1) denied that it was a successor to DMX, (2) specifically excluded the PES
Compulsory License from the list of obligations it was assuming, and (3) disclaimed any
responsibility for the approximately $2.6 million in statutory royalties that DMX owed to
SoundExchange. Id. Portions of the record in the bankruptcy proceeding are included in SX Ex.
002 DP.

After purchasing those assets and denying DMX’s liabilities, Capstar then reversed
course and filed a Notice of Use of Sound Recordings Under Statutory License with the
Copyright Office, claiming eligibility for the PES Compulsory License. Capstar also filed a
Notice of Intent to Participate in Docket No. 2006-1 CRB DSTRA, again claiming that it was a
PES. Id

SoundExchange has consistently informed Capstar that it believes that Capstar is not a
successor to DMX and not entitled to the rates available for Preexisting Subscription Services. I
am attaching as an exhibit letters that SoundExchange has sent to Capstar in which
SoundExchange repeatedly made its position very clear and expressly reserved its rights and the

rights of its copyright owner members to pursue claims against Capstar/DMX for improperly



claiming the benefits of a Preexisting Subscription Service. See SX Ex. 101 DR

(correspondence).

CONCLUSION

SoundExchange has developed an effective and efficient mechanism for accomplishing
the enormous task of collecting and distributing royalties for the hundreds of millions of sound
recordings performed annually under Sections 112(e) and 114 of the Copyright Act. To
maximize that distribution of royalties, SoundExchange should remain the sole collection and
distribution agent. The existing regulations should also be amended to account for the additional
issues discussed in my testimony in Docket No. 2005-1 CRB DTRA. In addition, neither the

Sirius-EchoStar service nor the Capstar service is entitled to the rates available for Preexisting

Subscription Services.
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Barrie Kessler

Barrie Kessler has been SoundExchange’s COO since July of 2001. As COO,
she manages the infrastructure and personnel of the organization and
implements various strategies to maximize the overall collection and distribution
of royalties to SoundExchange’s labels and artists.

Ms. Kessler brought over 15 years of database design and integration to
SoundExchange, having served as principal consultant for numerous national
and international corporations, including many within the U.S. sound recording
industry. As the chief operating officer and information specialist for
SoundExchange, she spearheaded the design and implementation of the Royalty
Distribution System. Ms. Kessler is also charged with quality assurance of
performance log administration. She provides technical expertise regarding
reporting requirements both internally and before the Copyright Office. The
evaluation of emerging and existing technology solutions for webcast
performance tracking and assisting licensees with reporting compliance with the
statutory license granted by the Digital Performance Right in Sound Recordings
Act of 1995 (DPRA) and the Digital Millennium Copyright Act (DMCA) are
conducted under Ms. Kessler’s leadership.

Prior to SoundExchange, she served as Principal of Rock Creek Systems, an
information technology consuiting firm, where Ms. Kessler oversaw systems and
database design, knowledge management, programming and data analyses for
clients. Notable projects include the development of a broadcast monitoring data
collection and reporting system for collecting rights societies, record companies,
artists and governments in Brazil and Argentina and implementing the technology
for establishing a database for a centralized musical recordings warehouse. As
part of her consuiting for RIAA programs, Ms. Kessler developed the certification
system for Gold, Platinum and Multi-piatinum record sales and created the
royalty distribution system for the Alliance of Artists and Recording Companies
(AARC).

Ms. Kessler's previous work included serving as Director of Systems for RSA,
Inc. in Washington, D.C. where she directed project teams that provided



analytical and application design services to corporate clients. In that capacity,
she created EIS systems for automating workflow and billing information for a
major photojournalism corporation. She was also responsible for all aspects of
the company's network administration.

Ms. Kessler also has extensive experience abroad having served two years as a
database consultant for Price Waterhouse and DOS Computer Center in Madrid,
Spain.

Ms. Kessler holds a Bachelor of Science degree in accounting and economics
from Lehigh University.



Exhibits Sponsored by Barrie Kessler

Exhibit No.

Description . . ‘

SX Ex. 001 DP

Declaration of Barry M. Massarsky in Docket No. RM 2005-2 (Aug. 26, 2005) .

SX Ex. 002 DP

Motion by SoundExchange for Referral of Novel Material Question of
Substantive Law Concerning the Preexisting Subscription Service Compulsory
License in Docket No. 2006-1 CRB DSTRA (May 4, 2006)

SX Ex. 101 DR

SoundExchange correspondence with DMX Music (RESTRICTED)

SX Ex. 102 DR

SoundExchange correspondence with Sirius Satellite Radio Inc.
(RESTRICTED)
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SX Exhibit 001 DP

i Before the
= COPYRIGHT ROYALTY BOARD
LIBRARY OF CONGRESS
‘Washington, D.C.

In the Matter of:

NOTICE AND RECORDKEEPING FOR Docket No. RM 2065-2
USE OF SOUND RECORDINGS UNDER

- STATUTORY LICENSE

- DECLARATION OF BARRY M, MASSARSKY
1, BARRY M. MASSARSKY, declare:
1. I am President of Barry M. Massarsky Consulting, Inc., an economic consulting firm
- that provides advisory consulting services to a host of music industry clients relating to musie
licensing and royalty earnings. I have held this position since 1992, when I founded the firm.
2. As President of Barry M. Massarsky Consulting, I specialize in performing economic
' . analysts, with a particular emphasis on the valuation of licenses to perform copyrighted works.
For example, I serve as an economic consultant to the performing rights organization SESAC, in
- which capacity I have developed state-of-the-art survey and distribution concepts in the Latina
radio music field.

3. @'have consulted for many copyright owners with interests in the digital music field. 1
have advised SoundExchange since its inception and, prior to that, the Recording Industry
Association of America, Inc. (“RIAA”) in its performance of the responsibilities now assumed
- by SoundExchange.

4, I have testified in Copyright Arbitration Royalty Panel (“CARP™) proceedings and
provided economic counsel on digital music license initiatives to SoundExchange, RIAA,
SESAC, Zomba and BMG. In addition, my firm supports both the RIAA and Motion Picture
Association of America (“MPAA”) in peer-to-peer (P2P) file sharing litigation.



5. The cases in which I have testified or served as an expert include United States v.
American Soc. of Composers, Authors and Publishers, 981 F. Supp. 199 (8.D.N.Y. 1997);
Determination of Statutory License Rates and Terms jor Certain Digital Subscription
Transmissions of Sound Recordings, Docket No. 96-5 CARP DSTRA, Copyright Office, Library
of Congress; Zomba Recording Corp. v. MP3.Com, Inc., Nos. 00 Civ. 6831 and 00 Civ. 6833,
2001 WL 770926 (S.D.N.Y. Jul 10, 2001Y; Major Bob Music v. MP3.Com, Inc., No. 1:01-cv-
04036-JSR (S.D.N.Y. 2001); Country Road Music v. MP3.Com, Inc., No. 1:02-cv-08006-JSR
(S.D.N.Y. 2003); Fonomusic, Inc. v. MP3.com, Inc., No, 1:02-cv-08617-ISR (S.D.N.Y. 2003);
Arista Records Inc. v. Launch Media, Inc., No, 1:01-cv-04450-RO (S.D.N.Y, 2004); and Motown
Record Co., L.P. v. iMesh.Com, Inc., No. 03 Civ. 7339, 2004 WL 503720 (SD.N.Y. Mar 12,
2004).

6. Before I started my consulting firm, I worked for the American Society of Composers,
Authors and Publishers (*ASCAP™), the world’s largest performing rights organization, from
1981 to 1992, 1started at ASCAP as an Economist and in 1987 was promoted to Senior
Economist. At ASCAP, I coordinated the services of ASCAP’s outside survey consultants and
helped to design, analyze, review, and apply ASCAP’s survey results.

7. Between 1977 and 1979, I worked as an economic consultant to the U.S. Department
of Justice, conducting economic analyses pertinent to the federal government’s antitrust suit
against IBM.

8. I received my Bachelor of Arts, cum laude, from Boston University in 1977 and a
Masters of Business Administration from Cornell University in 1981.

9. I have authored “The Operating Dynamics behind ASCAP, BMI and SESAC, the
U.S. Performing Rights Societies,” which appeared in Technological Strategies for Protecting
Intellectual Property in the Networked Multimedia Environment, Vol. 1, Issue 1,217-25

{January 1994).



Analysis

10. I understand that the Copyright Royalty Board has asked “Could a system of webcast
sampling, analogous to the sampling performed by performing rights societies in the context of
broadeasting, meet the record-of-use requirements of 17 U.S8.C. § 114(D(4)(A) and 112(e)(4)?” 1
have been asked to help answer that question by comparing a sample analysis of a statutory
licensee’s reports of use with the full census reporting provided by the licensee in order to
determine the difference, if any, between the performances that would be captured using a
sample versus full census reporting.

11. For this analysis, I considered the sound recordings performed under the 17 U.S.C.
§ 114 Lcense during a ninety-day period by a webcaster that plays a wide variety of music,
spanning multiple music genres and a diversity of artists and titles within each genre, which in
my experience is typical of many webcasters. This webcaster provides SoundExchange with
quarterly reports of use that identify sound recordings the webcaster performed during the
quarter, i,e., census reports of use.!

12. 1identified a recent census report of use from the webcaster. The report covers the
three-month period January 1 to March 31, 2005 (hereinafter “Census Period™).

13. To obtain samples from that census report of use, I considered the sampling periods
that ASCAP would likely rely upon under its experimental Internet Hcenses. For Intemet radio,
ASCAP prescribes a sample of at Jeast one week per quarter (three months) for webcasters that
pay $10,000 or more to ASCAP annually, and a sample of the first three days of each quarter for
webcasters that pay less than $10,000 to ASCAP annually. See ASCAP Experimental Licensing
Agreement for Internet Sites & Services, Release 5.0, § 9(g), available at

hitp://www.ascap.com/weblicense/release5.0.pdf. I also understand that some webcasters in this

proceeding have advocated for sample periods of one or three days per year.

1 | have been instructed not to disclose the identity of the webcaster absent an order from the
Copyright Royalty Board.



14. Based upon the ASCAP sampling method and the comments of other commenting
parties, I examined the percentage of sound recordings performed during the Census Period that
were captured in (a) a sample period of one day of the Census Period, (b) 2 sample period of the
first three days of the Census Period, (c) a sample period of three non-consecutive days of the
Census Period, and (d) a sample period of seven days of the Census Period.

15. To randomly determine the starting dates of the sample periods, Analyst
Elon Altman in my office, at my direction, utilized a computer randomization program on
Microsoft Excel. Using the RANDBETWEEN function, the program randomly selected
numbers that corresponded to the starting dates of the sample periods within the first quarter of
2005. The sample periods that resulted from the computerized randomization are as follows:

o One day, January 31, 2005

o Three non-consecutive days, January 6, January 18, and February 20, 2005

o One week, Japuary 5-11, 2005
1 also identified the first three consecutive days of the Census Period Jannary 1-3, 2005 as an
additional sample period.

Comparison of Data from Full Census Period with Data from Sample Periods

16. At my direction, SoundExchange Licensing and Repertoire Specialist Jonathan
Sowers loaded the sound recording performance data in the webcaster’s full census report — title
of sound recording, name of artist, name of record label — into a Microsoft Access databass as a
data set.> Mr. Sowers then wrote queries that instructed Access to sort the data by artist, label,
and sound recording, and to display the total number of each artist’s and each label’s sound

recordings performed during the period.?

2 Mr. Sowers loaded the data “as is,” and SoundExchange did not undertake to “clean up” the
data, i.e., to correct for misspellings, duplicates and the like.

3 Mr. Sowers, rather than an employee of my firm, performed these tasks because
SoundExchange maintains possession and control of the webcaster’s report of use.



17. At my direction, Mr. Sowers wrote queries that instructed Access to extract data sets
corresponding to each of the sample periods from the Census Period data set. Once the sample
periods were extracted, Mr. Sowers programmed Access to perform the same function on the
data for each sample period that it performed on the data for the fult Census Period, viz., to sort
the data by artist and label and to display the total number of each artist’s and label’s sound

recordings performed during the pericd.

18. Again at my direction, Mr. Sowers wrote queries that instructed Access to compare
the data for each sample period to the Census Period data in order to calculate (a) the percentage
of record labels whose sound recordings were actually performed in the Census Period but who
were omitted from each sample period, (b) the percentage of artists whose sound recordings were
actually performed in the Census Period but who were omitted from each sample period, and
(c) the percentage of artists selected in each sampling period who would be over- or under-paid
royalties in comparison to the royalty allocation they would receive if royalties were allocated
for the entire Census Period. The results are displayed in an Excel spreadsheet that I have

attached to this Declaration as Exhibit 1.

Record Labels and Artists Omitted From Samples

19. As displayed in the spreadsheet, the one-day sample period omitted two-thirds
(66.99%) of the record labels whose sound recordings were performed during the Census Period,
and captured only one-third (33.01%) of the record labels whose sound recordings were
performed during the Census Period.

20, The one-day sample period omitted more than two-thirds (70.13%) of the recording
artists whose sound recordings were performed during the Census Period, and captured only
29.87% of the recording artists whose sound recordings were performed during the Census
Period. The one-day sample period for the Census Period would result in over 22,000 artists not

receiving any royalties.



21. The sample period of the first three days of the Census Period omitted 45.88% of the
record labels whose sound recordings were performed during the Census Period, and captured
only 54.12% of the record labels whose sound recordings were performed during the Census
Period.

22. The sample period of the first three days of the Census Period omitted 48.16% of the
recording artists whose sound recordings were performed during the Census Period, and captured
only 51.84% of the recording artists whose sound recordings were performed during the Census
Period. This three-day sample period would result in over 15,000 artists not receiving any
royalties.

23. The three non-consecutive-day sample period omitted nearly half (45.25%) of the
record labels whose sound recordings were performed during the Census Period, and captured
only 54.75% of the record labels whose sound recordings were performed during the Census
Period.

24. The three non-consecutive-day sample period omitted an even greater percentage of
recording artists whose sound recordings were performed during the Census Period (47.92%),
and captured only 52.08% of the recording artists whose sound recordings were performed
during the Census Period. As with the sample from the first three days of the Census Period, this

sample would still result in over 15,000 artists not receiving any royalties.

25. The seven-day sample period omitted 29.71% of the record labels whose sound
recordings were performed during the Census Period, and captured only 70.29% of the record
labels whose sound recordings were performed during the Census Period.

26. The seven-day sample period omitted an even greater percentage of recording artists
whose sound recordings were performed during the Census Period (31.33%), and captured only
68.67% of the recording artists whose sound recordings were performed during the Census
Period. Even the seven-day sample period would result in nearly 10,000 artists not being paid

any royalties.
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27. The Census Period necessarily captured 100% of the artists and 100% of the labels

whose sound recordings were performed during the sample period.

28. Mr. Sowers prepared two Excel graphs that chart the results displayed in the
spreadsheet. The graphs are attached as Exhibits 1 and 2 to this Declaration. The first graph
shows the change in the percentage of record labels captured from the Census Period through the
various sample periods. The second graph shows the change in the percentage of recording

artists captured from the Census Period through the various sample periods,

Artists Who Would Be Underpaid

29. As one moves from allocating royalties on a census basis to a sample basis, a greater
percentage of labels and artists will be overpaid royalties vis-3-vis the allocation they would have
received through census allocation. This is basic math. As fewer people share in a constant sum
of royalties, their relative shares are likely to increase. However, the number of unpaid labels
and artists also increases as one moves away from census ;’eponing, 50 the further one moves
away from census reporting and allocation the greater the deviation from the relative shares the
parties should have recejved based upon the actual usage of sound recordings under statutory
license. Sample reporting will increase the number of completely unpaid artists and
overcompensate the few artists who receive royalties.

30. As displayed in Exhibit 1, using the one-day sample period would result in 20.44%

of recording artists whose works were actually performed being underpaid.*

31. Using the sample period of the first three days of the Census Period would result in
33.75% of those recording artists being underpaid.

32. Using the three non-consecutive-day sample period would result in 36.26% of those

recording artists being underpaid.

* The percentage of artists who would be underpaid does not include the artists who would not be
paid at all because they were not included in the sample. See Ex. A, note.
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33. Using the seven-day sample period of would result in 38.45% of those recording
artists being underpaid.
Conclusions

34. I am not surprised that the sample periods failed to identify many unique labels and
artists whose works were actually performed during the Census Period. In webcast sireaming of
sound recordings, variability is very high. Services operating under the section 114 statutory
license are permitted to perform any sound recording lawfully released in the United States,
which necessarily means that their playlists can be extraordinarily broad. And webcaster
playlists in fact tend to be far broader than those of terrestrial radio stations. This wider pattem
of programming frustrates accurate sampling because samples such as those have analyzed

above do not adequately represent the universe from which they are drawn.

35. Sampling of the type outlined above would, in my opinion, result in large numbers of
labels — and, in particular, artists — being underpaid or not paid at all. In my opinion, a census
of sound recording digital performance data, rather than sampling analogous to that of ASCAP,
is necessary to accurately identify the copyright owners and artists whose sound recordings have

been performed and are entitled to royalties under the statutory license.

36. Simply because performing rights organizations such as ASCAP accept sample
reporting does not necessarily mean that such reporting is statistically valid for allocating the
royalties payable by services operating under the section 114 statutory license. An essential
concern with any sampling theory is the variability of observed units within the population
frame. A sample must adequately mirror the universe from which it is drawn. In the case of
statutory webcasting, where variability is so high, a sample is unlikely to mirror the universe

from which the recordings are drawn.



I declare under penalty of perjury that the foregoing is true and correct. Executed this

l‘fo_'*_"aay of August, 2005, in Washington, D.C.

T n~ W,

Barry M. Mas rsky )







Artists
Ariists | % Artists | % Artists | % of Artists | % of Artists
Measured Perlod  |Dates Artists | Dropped | Included | Dropped | Underpaid*™ | Qverpaid™
Census 01/01/05 - 03/31/05 31,713 - 100.00% 0.00% "~ 0.00% 0.00%
1 Day 1/31/2005 94741 222391  29.87% 70.13% 20.44% 79.56%
3 Consecutive Days |1/1/05-1/3/05 16,441 | 15272 51.84% 48.16% 33.75% 66.25%
3 Days 1/6/05, 1/18/05, 2/20/05 16,516 | 15,197 52.08% 47.92% 36.26% 63.74%
1 Week 1/6/05-1/11/05 21,778 9,935 68.67% 31.33% 38.45%) 61.55%
Labels
Labels | % Labels | % Labels | % of Labels | % of Labels
Measured Perlod  |Dates Labels | Dropped| included | Dropped | Underpaid™ | Overpaid™
Census 01/01/05 - 03/31/05 13,576 - 100.00% 0.00% 0.00% 0.00%
1 Day 1/31/2005 4,481 9,085 33.01% 66.99% 27.94% 72.06%
3 Consecutive Days [1/1/05-1/3/05 73471 6,228 54.12% 45.88% 37.63% 62.37%
3 Days 1/6/05, 1/18/05, 2/20/05 7433] 6,143 54.75% 45.25% 43.36% 56.64%
1 Week 1/5/05-1/11/05 89,5431 4,033 70.29% 29,71% 37.09% 62.91%

** Percentages of artists and labels under- or overpayed in the measured periods do not reflect those that dropped out of the
survey entirely for that period,
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The sole exception to this framework is a small group of preexisting services, to
whom Congress gave the benefit of a grandfathering provision, which permitted those
services to operate under rates and terms established under the then current standard, set
forthin 17 U.S.C. § 801(b)(1). These preexisting services are divided into two categories
— “preexisting” subscription services (“PES”) and “preexisting” satellite digital audio
radio services (“SDARS”)! Congress not only has limited the beneficiaries of this
special treatment to those entities either actually in existence and making transmissions
prior to July 31, 1998 (or, in the case of the SDARS, those who were in receipt of a
license issued by the Federal Communications Commission (“FCC”) as of that date), but
also has specifically identified those licensees in the legislative history of the DMCA. As
Congress has explained, its sole purpose in grandfathering the PES was “to prevent
disruption of the existing operations by such services.” See H.R. CONF., REP. NO. 105-
796 at 80-81 (1993) (“Conf. Rep.”) reprinted in 1998 U.S.C.C.AN. 639, 656-57.
Congress thus has sought only to benefit those entities that had invested in digital audio
transmission services in reliance on the preexisting rate standard. With respect to every
other service making digital audio transmissions under the compulsory license — whether
in existence or subsequently established — Congress has specified that the willing
buyer/willing seller standard would apply.

In February 2005, one of the specifically identified PES — DMX Music, Inc.
(“DMX™) — filed a chapter 11 petition in the United States Bankruptcy Court for the
District of Delaware. THP Capstar Acquisition Corp. (“Capstar”) purchased a portion

(but not all) of DMX’s assets from the bankruptcy estate. In doing so, it: (1) denied that

! For purposes of this motion, the compulsery license uncer which the PES operate will be referred to as the "PES
Cornpulsory License.”



it was a successor to DMX; (2) specifically excluded the PES Compulsory License from
the list of obligations it was assuming; and (3) disclaimed any responsibility for the
approximately $2.6 million in statutory royalties that DMX owed to SoundExchange,

But after purchasing those assets and denying DMX’s liabilities, Capstar has
reversed its legal course before the Board and the Copyright Office. In direct
contravention to the statements it made to the Bankruptcy Court, Capstar filed a Notice of
Use of Sound Recordings Under Statutory License with the Copyright Office, claiming
that it was DMX, seeking to enter the market and operate its own new subscription
services under the DMX name, and purporting to possess the benefits of the grandfather
provision of the DMCA.

By claiming eligibility for the PES Compulsory License, Capstar has thus injected
a novel and material question of copyright law into this proceeding: can an entity that
purchases less than all of the assets of a PES and disclaims successor liability to the PES
enjoy the benefits that Congress grandfathered for only those services that were in
existence and making transmissions to the public on a specified date that pre-dates the
purchaser’s acquisition of only some of the assets of the PES, thereby giving the
purchaser the opportunity to pay royalties at a rate that would not be available to any
other competitor newly entering the market or to the vast majority of other services
making digital audio transmissions of sound recordings?

While the question is novel, SoundExchange believes that the Register will
resolve the question easily. When creating a special license for the PES, Congress
specifically stated that eligibility for the PES Compulsory License would be limited to

the three specific business ensities already in operation. The purpose of the



grandfathering provision was to protect the three companies’ operations from disruption,
see CONF. REP. at 80-81 reprinted in 1998 U.S.C.C.A.N. at 656-57, not to establish a
freely alienable property right to a more favorable compulsory license than new market
entrants. Therefore, one cannot claim eligibility for the PES Compulsory License simply
based on the purchase of some of the assets of a PES ~ especially where the purchaser
has denied successor liability to avoid payment of previously incurred compulsory
license royalties. Indeed, when previously presented with a “grandfathering” question in
the context of the cable compulsory license, the Copyright Royalty Tribunal and the
Copyright Office refused to allow cable systems to use a limited grandfathering provision
(vased on FCC rules) as a permanent license to circumvent the otherwise binding
provisions of Section 111 of the Copyright Act. See Compulsory License for Cable
Systems, 49 Fed. Reg. 14,944, 14,951 (April 16, 1984).

Finally, even if the Board were to decide that this question is not novel and
material and thus does not require referral to the Copyright Office, the specific facts of
Capstar’s purchase of a portion of DMX’s assets in bankruptcy lead to the conclusion that
Capstar does not qualify as a PES. In DMX’s bankruptcy proceeding, Capstar refused to
accept any of DMX’s past royalty obligations, and specifically denied that it was
acquiring DMX’s interest in the Section 114(d)(2)(B) compulsory license. See infra at p.
18-21. Moreover, the order entered by the Bankruptcy Court approving the sale of assets
to Capstar specifically provides that the PES Compulsory License is not being transferred
and that Capstar is not DMX’s successor. Thus, Capstar’s claim to the PES license can
only be described as an effort to have its cake and eat it too. Under those facts, Capstar

should be excluded from participating in the current proceeding for lack of a significant



interest in the adjustment of the rates and terms for the PES Compulsory License, and
Capstar must pay the royalties that are established for new subscription services. See 17

U.S.C. § 803(b)(2)(C); 37 C.F.R. § 351.1(c).

BACKGROUND

L THE PREEXISTING SERVICES

Congress established the digital performance right in sound recordings in the
Digital Performance Right in Sound Recordings Act of 1995 (“DPRA™). Pub. L. No.
104-39, 109 Stat. 336 (Nov. 1, 1995). Three years later, Congress enacted the Digital
Millennium Copyright Act (“DMCA”), Pub. L. No. 105-304, 112 Stat. 2860 (Oct. 28,
1998), to clarify the scope of the statutory licenses established in the DPRA and to
establish a free market rate standard — the willing buyer/willing seller standard — as the
basis for the rates to be paid to copyright owners and performers. 17 U.S.C.
§ 114(D(2)B). In the DMCA, however, Congress specified that five specific
“preexisting™ entities which had either been offering services prior to the enactment of
the DMCA or obtained certain licenses from the FCC would be grandfathered: three PES
and two SDARS. The benefit of being grandfathered is that, rather than having rates set
according to the willing buyer/willing seller standard that is applied to all other types of
digital music services, the grandfathered services operate pursuant to rates and terms set
under a different rate standard, set forth in 17 U.S.C. § 801(b)(1).

Congress defined the PES very narrowly. Under the DMCA, a service is eligible
for such treatment as a PES only if it was

a service that performs sound recordings by means of noninteractive

audio-only subscription digital audio transmissions, whick was in

existence and was making such transmissions to the public for a fee on or
before July 31, 1998



17 US.C. § 114(j)(11) (emphasis added). Unless a subscription service qualifies as a
PES under Section 114(j)(11), it is considered a “new subscription service” eligible for a
license under Section 114(d)(2)(C) only and subject to the rates and terms set pursuant to
Section 114(f)(2). See 17 U.S.C. § 114(d)(2)C), G)(8).

The legislative history specifically identifies the entities eligible to be a PES. The
Conference Report to the DMCA states that:

There [were] only three such [PES] services that existfed on July 31,

1998} DMX (operated by TCI Music), Music Choice (operated by
Digital Cable Radio Associates), and the DiSH Network (operated by

Muzak)?2
CONF, REeP, at 81, reprinted in 1998 U.S.C.C.A.N. at 657 (footnotes added). The
DMCA’s legislative history also explains the purpose for creating this limited category of
preexisting licensees:

The purpose of distinguishing preexisting subscription services making

transmissions in the same medium as on July 31, 1998, was to prevent
disruption of the existing operations by such services.

See id. at 80-81, reprinted in 1998 U.S.C.C.A.N. at 656-57.

15 DMX’S BANKRUPTCY AND CAPSTAR’S PURCHASE

DMX had been operating services pursuant to the PES Compulsory License since
July 1, 1998, In addition to its operation under the PES Compulsory License, DMX was
also making digital audio transmissions as a “business establishment service” (“BES”).
When operating as a BES, DMX did not benefit from the grandfathering provision and

thus paid royalties (for the making of ephemeral phonorecords used to facilitate certain

2 As the CRB knows, there is a current dispure as to whether Muzak, which has been providing service as a PES over
several different transmission media, or the DiSH Nerwork, owned by EchoStar Communications Corp., which has
never claimed to be a PES or to be }iable for any royalties under the statute, should be deemed the PES for the purposes
of Section 114(3X11). See, e.g, Metion for SoundExchange Requesting Referral of Novel Material Question of
Substantive Law, filed in Docket No. 2005-5 (filed Jan. 4, 2006}; see Exhibit 8 (Muzak Initial Notice of Use).



exempt transmissions) pursuant to rates and terms set under the willing buyer/willing
seller standard.3

On February 14, 2005, DMX, as well as a number of related entities (collectively
referred to herein as “DMX?), filed for bankruptcy in the U.S. Bankruptcy Court for the
District of Delaware. At the time of the filing, DMX owed SoundExchange
approximately $2.6 million in statutory royalties and late fees pursuant to the PES
Compulsory License and its license to make ephemeral phonorecords as a BES under 17
U.S.C. § 112(¢e) (the “BES Compulsory License™™). See Exhibit 1. That same day, DMX
filed 2 motion to sell “substantially all” of its assets “free of any liens, claims and
encumbrances’ pursuant to the bankruptcy laws. See Exhibit 2, at 1 (DMX’s Omnibus
Reply to the Objections of Creditors to the Sale of its Assets).

SoundExchange, as the designated agent for sound recording copyright owners
and artists, objected to DMX’s motion before the Bankruptcy Court, arguing that DMX
could not assign the PES and BES Compulsory Licenses in the course of selling its
assets, See Exhibit 3 (SoundExchange Objection). DMX responded by denying any
intent to assign the licenses:

SoundExchange also provides [sic] statutory licenses to Debtors.

SoundExchange also objects to the assumption and assignment of its

licenses. Debtors, however, do not propose to assume and assign the

Sound Exchange [sic] licenses. This objection is therefore irrelevant,

Exhibit 2, at 7 (emphasis added).* In open court, counsel for DMX stated that;

3 Ennmes that receive the benefit of the grandfathering provision for those of their services that pre-dated the DMCA
ofien operate other scrvices that do not benefit from the grandfathering provision. For example, Sirius and XM are
grandfathered for certain of their satellite transmissions, but must pay royalties set pursuant to the willing buyer/willing
setier standard when they make transmissions over the Internet.

4 DMX's counsel refers 1o SoundExchange as “providing” the PES and BES statutory licenses to DMX. However,
SoundExchange only collects and distributes royalties under those licenses. Congress “provides” the compulsory
licenses through legisiation.



[SoundExchange] is an entity, Your Honor, with which the debtors have a
statutory license, . . . SoundExchange object{s] that we cannot assign their
statutory license, and we never intended ro do so. So that aspect of the
objection, [ believe, is resolved.

See Exhibit 4, at 47 (excerpt of transcript from May 10, 2005 hearing) (emphasis added).

Capstar purchased most, but not all, of DMX’s assets in the bankruptcy
proceeding. In the asset purchase agreement effectuating the sale, Capstar and DMX
specifically excluded the PES and BES Compulsory Licenses from the list of assets being
acquired by Capstar. See Exhibit 5 (Asset Purchase Agreement, Schedule of Excluded
Contracts). Capstar also denied that it was DMX’s successor in interest. Moreover,
Capstar did not acquire any equity interest in DMX. Rather, the Sale Order entered by
the Bankruptcy Court provides that the compulsory licenses relied upon by DMX were
not among the assets Capstar purchased and that “Capstar is a newly formed entity
unaffiliated with [DMX] or any of the equity interest holders.” See Exhibit 6, at 2 (Sale
Order).>

Capstar filed a Notice of Use of Sound Recordings under Statutory License
document with the Copyright Office on June 3, 2005, stating that it was claiming use of
sound recordings both as a PES and as a new subscription service licensee “to the extent”
that Capstar was not eligible for the PES Compulsory License. See Exhibit 7 (Notice of
Use). On February 8, 2006, Capstar filed a Notice of Intent to Participate in the 2006
CRB rate adjustment proceeding, claiming that “DMX Music is a pre-existing

subscription service that expects to provide services that utilize the license referenced in

5 Indeed, while SoundExchange’s claim to approximately $2.6 million in royalties was approved by the bankruptcy
court as a legiumate claim, see Exhibit 6. at no time has Capstar accepted responsibility for that claim, at all times
arguing that it is not a suceessor to DMX



this Notice, and DMX Music will be the subject of [sic] the rate established in this
Proceeding.” See Capstar Notice of Intent to Participate.

SoundExchange has disputed Capstar’s claim to the PES Compulsory License
directly in correspondence to Capstar and its counsel. See Exhibit 8 (copies of letters).
Furthermore, SoundExchange has refused to accept Capstar’s attempts to make payments
to SoundExchange pursuant to the PES Compulsory License royalty rate, and instead has
reserved the rights of copyright owners and artists to receive royalties pursuant to the
compulsory license for new subscription services.

ARGUMENT

I THE QUESTION PRESENTED IS A NOVEL AND MATERIAL
QUESTION OF SUBSTANTIVE LAW

Section 802(H{(1)(B)X(1) of the Copyright Act provides that if a “novel material
question of substantive law . . . is presented, the Copyright Royalty Judges shall request a .
decision of the Register of Copyrights, in writing, to resolve such novel guestion.” 17
U.S.C. § 802((1)(B)(1). A “novel” question is “a question of law that has not been
determined in the prior decisions, determinations, and rulings under the Copyright Act of
the Copyright Royalty Board, the Librarian of Congress, the Register of Copyrights, the
Copyright Arbitration Royalty Panels . . , or the former Copyright Royalty Tribunai.” 37
C.F.R. § 354.2(a).

Whether the purchaser of only some of the assets of a PES that disclaims
successor liability to the PES can qualify for the grandfathered PES Compulsory License
is a novel material question of law that has not previously been addressed by any of the
decision makers identified in 37 C.F.R. § 354.2(a). Under the Copyright Royalty and

Distribution Reform Act of 2004 (*CRDRA™), Pub. L. No. 108-419, 118 Stat, 2341 (Nov.



30, 2004), such questions must be referred to the Register. Such a referral would be
consistent with the Register’s longstanding practice of addressing the applicability of a
compulsory license to a class of licensees or a licensee in particular. See, e.g., Public
Performance of Sound Recordings: Definition of a Service, 65 Fed. Reg. 77,292 (Dec. 11,
2000) (ruling that Internet simulcasts of radio broadcasts were subject to the digital
performance right in sound recordings and the compulsory license of Section (d)(1)(A)
114@)2XC)); Cable Compulsory License: Definition of Cable System, 57 Fed. Reg.
3,284 (Jan. 29, 1992) (ruling that satellite carriers were not “cable systems” and thus
ineligible for the Section 111 cable compulsory license). Cf Compulsory License for
Cable Systems, 49 Fed. Reg. 14,944 (April 16, 1984) (denying the ability of cable
systems to substitute new signals for grandfathered signals pursuant to the cable

compulsory license of § 111).

Finally, the question presented herein must be decided in order for the CRB to
determine the proper rate standard to be applied to Capstar’s service. As noted above, the
DMCA creates two different standards for establishing royalty rates for compulsory
licenses, compare 17 U.S.C. § 801(b)(1) with 17 U.S.C. § 114(f)(2)(B), despite the fact
that the competing services may be functionally very similar to consumers and use sound
recordings in nearly identical ways. This statutory imbalance should exist only so long as
the three PES continue to exist in their grandfathered form. Congress did not create 2
perpetual, freely alienable property right to differential treatment. Rather, once the entity
that received the grandfathered treatment ceases to exist and/or ceases to offer the

grandfathered services, the new service should be placed on the same footing as all other
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competitors. As discussed below, that is even more true here, where the new entity
expressly disclaimed that it was the successor of the grandfathered service.
I THE PES COMPULSORY LICENSE CANNOT BE TRANSFERRED

FROM A GRANDFATHERED ENTITY TO ANOTHER ENTITY, EITHER
THROUGH BANKRUPTCY OR OTHER SALE

Congress’s clear intent in grandfathering a finite number of PES, expressed in the
text of the DMCA and its legislative history, was not to create a permanent, alienable
property right owned by a class of services entitled to different licensing terms. Thus,
Capstar could not “acquire” the right to grandfathered status as a PES by purchasing

some of DMX’s assets.

A. The Register And The Board Should Construe The PES Compulsory
License Narrowly

Two fundamental principles of statutory construction compel a very narrow
interpretation of the grandfather provision that benefits the PES.

First, as the Register, the courts, and Congress have stated repeatedly, compulsory
licenses are derogations of the rights of copyright owners, and thus should be narrowly
construed. See, e.g., Fame Publ'g. Co. v. Ala. Custom Tape, Inc., 507 F.2d 667, 670 (5th
Cir. 1975); Duchess Music Corp. v. Sterm, 458 F.2d 1305, 1309 (9Ih Cir. 1972),
Compulsory License for Cable Systems, 49 Fed. Reg. 14,944, 14951 (Apr. 16, 1984);
S. Rep. No. 106-42 at 13 (1999) (““S. Rep.”) (“As with all compulsory licenses, these
explicit limitations are consistent with the general mle that, because compulsory licenses
are in derogation of the exclusive rights granted under the Copyright Act, they should be
interpreted narrowly.”). This general rule is based on the principle that compulsory
licenses are government intrusions on the marketplace, and Congress, the courts and the

Copyright Office should act to minimize the impact of those licenses “on the broader
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market in which the affected property rights and industries operate.” S. REp. NO. 106-42
at 10.

The practical import of this rule of construction is that the PES Compulsory
License should be interpreted in such a way to restrict the perpetuation or expansion of
that license. That is especially true here, where the PES Compulsory License perpetuates
a rate standard that Congress has rejected for all new services that make digital audio
transmissions.  Moreover, in this circumstance, where DMX filed for bankruptcy, the
PES Compulsory License is not only an intrusion into copyright owners’ ability to
receive fair market royalties, but also an intrusion into the marketplace among digital
audio services. New subscription services, who pay royalties pursuant to the fair market
value standard of Section 114(f)(2)(B), are potentially at a competitive disadvantage to
the PES that may pay below fair market value royalties.6 As such, the PES Compulsory
License is a particularly deep “government intrusion” on the marketplace that should be
confined as narrowly as possible.

Second, even outside the context of compulsory licenses, grandfathering
provisions are to be strictly and narrowly construed. Recognizing that such provisions
are exceptions to an otherwise general rule established by Congress, courts have routinely
rejected attempts by litigants to squeeze themselves within the grandfathering provision
in order to gain some advantage. See United States v. Allan Drug Corp., 357 F.2d 713,
718 (10th Cir. 1966) (“Since we are dealing with a Grandfather Clause exception, we

must construe it strictly against one who invokes it.””); Durovic v. Richardson, 479 F.2d

6 In the only fuily litigated proceeding to establish royalty rates for PES, the Librarian determined that the Section
$01{b)(1) standard does not require a free market royalty rate. Determinanon of Reasonable Rates and Terms for the
Digital Performance of Sound Recordings, 63 Fed. Reg. 25,394, 25,399-400 (May 8, 1998). Although the standard in
Section 201(b)(1) does not require a fair market value royalry rate, it also does not prohibit a fair marker rate.



242,250 & n. 6 (7th Cir. 1973); Citizens For a Better Env. v. Deukmejian, No. C89-2044,
1990 WL 371772, at 7 (N.D. Cal. 1990). This rule is simply a particular application of
the fundamental rule of statutory construction that “exceptions from a general policy
which a law embodies should be strictly construed.” Spokane & Inland Empire R.R. Co.
v. United States, 241 U.S. 344, 350 (1916). This fundamental rule of statutory
construction applies “with special force” with respect to grandfather clauses. Wilderness
Watch v. United States Forest Service, 143 F. Supp. 2d 1186, 1206 (D. Mont. 2000).

These two canons of construction, when applied to the DMCA, compel the
conclusion that the PES Compulsory License must benefit only those specific entities
operating pursuant to such licenses at the time the DMCA was passed. Any other result
would expand the PES Compulsory License in contravention of Congress’ stated will.

B. The Text And Legislative History Of The DMCA Demonstrate That

Purchasers Of Some Of The Assets Of A PES Are Ineligible For The
PES Compulsory License

The text and legislative history of the DMCA compel the conclusion that Capstar
cannot lay claim to status as a PES. Congress clearly expressed its intent to limit the PES
Compulsory License to the three preexisting entities that were making digital audio
transmissions as of July 31, 1998. Congress made no provision for the transfer or other
assignment of those licenses, meaning that the licenses are inextricably tied to the
existence of the three specifically identified licensees.

The Copyright Act defines the PES in ways that presuppose that a PES is a
corporate entity. Section 114(j)(11) speaks of a service as something that is in existence

and making transmissions as of July 31, 1998. 17 U.S.C. § 114(j)(11).7 Capstar was

7 That conclusion s reinforced by other portions of the DMCA. Section 1 I4(f)(1)(A), which discusses the setting of
rates and terms for the grandfathered services, specifically refers to the PES as litigating parnes. See 17 U.S.C,
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neither in existence nor making transmissions in 1998 — facts that cannot be altered by
any set of assets that Capstar might acquire. It thus cannot benefit from the
grandfathering provision established by Congress in the DMCA.

The conclusion that the grandfather provision is limited to the corporate entities
named in the legislative history is consistent with Congress’s stated purpose of creating
those licenses. In the Conference Report to the DMCA, the conferees made it explicit
that the grandfather provision had the limited purpose of preventing the “disruption of the
existing operations by such services.” CONF. REP. 81 reprinted in 1998 U.S.C.C.A.N at
657. By specifically naming the services themselves, Congress limited the universe of
possible “preexisting subscription services” to DMX, Music Choice, and Muzak -- not
the successive owners of various assets and trade names of DMX, Music Choice, and
Muzak. By filing for bankruptcy, selling its assets and going out of business, whatever
business expectancy DMX may have had was extinguished in the process — taking with it
Congress’s stated reason for providing it with a license that did not expressly require fair
market value compensation.

There is no policy rationale for allowing Capstar to benefit from grandfathering.
Capstar did not rely on the rate standard that existed prior to the DMCA when entering
the market; rather, it made its investment decisions and committed capital just as every
other entity making digital audio transmissions did. It said as much in the DMX
bankruptcy proceeding when it maintained that it was not a successor to DMX. To treat

Capstar differently because it bought its computer servers and other equipment from

§1I4(D0)A) . {"Any copyright owners of sound recordings, preexisting subscription services, or preexisting satellite
digital audio services may submut to the Librarian of Congress licenses covering such subscription transmissions....)
{emphasis added). It would be an absurd interpretation of the PES Compulsory License to hold that what Capstar
purchased from DMX's bankruptcy ~ a collection of assets and the DMX wade name - could make a filing with the

Librarian or enter into a license agreement.
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DMX rather than from a computer hardware vendor (as most other webcasters did)
makes no sense generally and is not compelled in any way by the DMCA.

Indeed, as shown by the conduct of Capstar in the bankruptcy proceeding, the
distinction between the acquisition of one of the PES as an entity and the acquisition of
the assets of the same service is quite meaningful. If Capstar had acquired DMX as an
entity (i.e., by acquiring the stock of DMX), it would have had the responsibility of
assuming DMX’s compulsory license obligations, thus ensuring the payment of royalties
to sound recording copyright owners and, in some instances, performers. Instead, by
purchasing the assets of DMX, Capstar has left $2.6 million in unpaid liability for
statutory royalties behind. Capstar cannot have its cake and eat it to — avoiding the
liability DMX owes SoundExchange, yet claiming the benefit of a grandfathered license.

Finally, any other interpretation of the DMCA would be inconsistent with the
manner in which copyright licenses are traditionally treated in bankruptcy. The courts
have uniformly held that non-exclusive copyright licenses are not assignable in
bankruptcy. See In re Patient Educ, Media, Inc., 210 B.R. 237 (Bankr. S.D.N.Y. 1997).
In Patient Education Media, the issue was whether the debtor could transfer its non-
exclusive license to use a copyrighted work over the objection of the copyright owner.
See id. at 239. Reviewing the law of several circuits, the court noted that a non-exclusive
license does not transfer any rights of ownership, which remain with the licensor. See id.
at 240 (citing MacLean Assocs., Inc. v. William M. Mercer-Meidinger-Hansen, Inc., 952
F.2d 769, 778-79 (3d Cir. 1991); Effects Assocs., Inc. v. Cohen, 908 F.2d 555, 558 (9th
Cir. 1990); Steege v. AT&T (In re Superior Toy & Mfg. Co.), 183 B.R. 826, 833 (Bankr.

N.D. 11.1993); accord David Nimmer, 3 NIMMER ON COPYRIGHT § 10.02[A], at 10-23).
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Accordingly, the court held that a non-exclusive license cannot be assigned to a third
party without the consent of the copyright owner, noting that, consistent with 11 U.S.C.
§ 365(f) of the federal bankruptcy code, the “federal policy designed to protect the
limited monopoly of copyright owners and restrict unauthorized use [of copyrighted
works]” outweighed the general goal of maximizing the assets available to creditors. See
id. at 242-43, The Ninth Circuit has expressly held that the same principles apply to
statutory licenses, as well as voluntary ones. See Harris v. Emus Records Corp., 734
F.2d 1329, 1333 (9" Cir. 1984). Nothing in the DMCA suggests that Congress intended
to alter these generally applicable rules by making non-exclusive compulsory licenses

into freely alienable property.

C. Copyright Office Precedent Supports Narrow Interpretation Of
Grandfathering Provisions Of Compulsory Licenses

While the question presented by this Motion is novel, decisions of the Copyright
Office and the Copyright Royalty Tribunal counsel in favor of interpreting grandfathering
provisions in compulsory licenses restrictively.

The Copyright Office and Copyright Royalty Tribunal interpreted a
grandfathering provision in the cable compulsory license in Compulsory License for
Cable Systems, 49 Fed. Reg. 14,944 (April 16, 1984). As discussed in that Order, the
cable compulsory license includes a provision that grandfathers the ability of cable
systems to retransmit distant television signals that they had carried as of March 31,
1972, and that they would have otherwise been prohibited to carry under the FCC’s
regulations.  See id, at 14,951. Cable systems were allowed to pay for those
grandfathered signals at the below-market statutory royalty rate of Section 111(d}(1)(B).

In 1980, the FCC revised its regulations to allow for essentially unlimited carriage of
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distant signals, which triggered a provision in Section 801 of the Copyright Act that
allowed the Copyright Royalty Tribunal to set free market value royalty rates for the
newly allowed signals. See id. at 14,944-45. Those rates were set in a 1982 Copyright
Royalty Tribunal rate adjustment proceeding. See id. at 14,945,

Not surprisingly, cable systems (just as Capstar does here) preferred paying the
below-market statutory royalty rates over the new free market royalty rates, and pursued
a variety of methods for carrying signals at the below-market statutory rates. Among
other things, they sought a ruling from the Copyright Office that they could substitute
carriage of newly permitted distant signals (otherwise subject to the free market royalty
rate) for grandfathered signals and pay for the substituted signals at the statutory rate.
See id, at 14,951,

The Copyright Office, after consulting with the Copyright Royalty Tribunal,
refused to allow cable systems to pay for substituted signals at the below-market rates for
the grandfathered signals. See id. Noting the need to construe the compulsory license
narrowly, the Copyright Office recognized that the FCC had specifically identified the
actual signals to be grandfathered, not a set number of signals. See id  Accordingly,
once a grandfathered signal was dropped, the right to pay the below-market statutory rate
was lost, and the cable system would have to pay for carriage of any substituted signal at
the fair market value rate. See id.

The Copyright Office’s 1984 Order is instructive to the question presented here.
Similar to the cable systems, Capstar is attempting to avoid the general rules applicable to
virually all other entities making digital audio transmission by claiming the benefits of a

grandfathering provision. The statutory framework is also similar. As in the cable



context, the PES Compulsory License concerns specifically identified grandfathered
subscription services. See CONF. REP. at 81 reprinted in 1998 U.S.C.A.AN. at 657. The
two potential results are also the same. As in the cable context, the choice here is
whether to allow a licensee to treat a grandfather clause as an open-ended entitlement to a
(potentially) below-market rate instead of being subject to a willing buyer/willing seller
rate established to reflect fair market value that applies to virtually every other licensee.
In the cable context, the Copyright Office construed the grandfathering provision
narrowly, limiting it to the specifically idehtiﬁed signals so as not to perpetuate the
derogation of the copyright owner’s right to fair market compensation. The Register and
the Board should follow that result in resolving the question presented in this Motion.

. IN ANY CASE, CAPSTAR CANNOT BENEFIT FROM THE PES

COMPULSORY LICENSE WHEN IT REFUSED TO ACCEPT THE
SUCCESSOR LIABILITY OF DMX

Finally, even if the DMCA itself does not preclude a transfer of the rights of a
PES, nonetheless Capstar cannot benefit from the DMCA’s grandfather provision.
Capstar itself ~ in assertions made to the bankruptcy court - has disclaimed both the
liabilities of and benefits of DMX's license under the DMCA. It cannot represent to the
bankruptey court one thing — in order to be relieved of DMX'’s outstanding liability —
while at the same time represent to the Copyright Office and this tribunal the opposite —
in order to avoid being subject to the willing buyer/willing seller standard like virtually

all of its competitors.

A Capstar Is Estopped From Asserting Eligibility For the PES
Compulsory License After It Denied That It Was DMX’s Successor

Capstar is precluded from claiming eligibility for the PES Compulsory License

because of the conflicting position it took in DMX'’s bankruptey proceeding. In that
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bankruptcy proceeding, Capstar went to great lengths to deny that it was DMX’s
successor to avoid the consequences of such a designation — i.e., the liabilities that would
accrue to Capstar. Now, in this proceeding, Capstar claims that it is a successor to DMX
in every way and entitled to the PES Compulsory License. Judicial estoppel precludes
Capstar from succeeding on both of its conflicting positions. See, e.g., Wang Lab., Inc. v.
Applied Computer Sci., Inc., 958 F.2d 355, 358 (Fed. Cir. 1992).

In DMX’s bankruptcy proceeding, Capstar’s counsel stated in unequivocal terms:

It will come as no great surprise to the Court that this — that obtaining

these assets free and clear from any lien{,] claim[,] encumbrance or other

interest and also getting [a finding) of no successor liability is a central
condition set forth in an [asset purchase agreement}. . ..

I'd be happy to proffer the testimony of my client to the — which would be
the effect that if we do not have these findings [of no successor liability] . .
_we will not be in a position to close this transaction.

Exhibit 3, at 58-59. The Order approving the sale of portions of DMX’s assets to Capstar
specifically states that Capstar “is not a successor of or to any of the Debtors.” Exhibit 4,
at 4. This provision was included at Capstar’s insistence.

In this proceeding, and in its Notice of Use filed with the Copyright Office,
Capstar has now claimed that it is DMX, the preexisting subscription service entitled to
the PES Compulsory License. See Capstar Notice of Intent to Participate; Exhibit 7
(Notice of Use). By doing so, Capstar thus claims the right to pay royalties pursuant to
the PES Compulsory License royalty rate, without the accompanying burden of paying
DMX’s unpaid royalties under the PES and BES Compulsory Licenses or being subject
to an infringement suit for nonpayment of those royalties: See 17 U.S.C. § 114(D(4)}(B)

(providing infringement liability for nonpayment of royalties).
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Capstar cannot have its cake (avoiding $2.6 million in compulsory license
royalties) and eat it, too (avoid being subject to the fair market value royalty applicable to
new subscription services). Under basic principles of estoppel, Capstar cannot
successfully argue a position before the bankruptcy court and then argue a contrary
position in a subsequent proceeding where its interests have changed. See Davis v.
Wakelee, 156 U.S. 680, 689 (1895); Wang Lab., Inc., 958 F.2d at 358. Judicial estoppel
is designed to prevent the perversion of the judicial process and, as such, is intended to
protect tribunals, not simply other litigants. See, e.g., Wang Lab., Inc., 958 F.2d at 359.

Allowing Capstar to benefit from the PES Compulsory License where it had
previously denied responsibility for the burdens of that license would be manifestly
unjust. Sound recording copyright owners and artists would bear the full burden of
DMX’s failure to pay its statutory royalty obligations, while Capstar would receive the
entire benefit of operating under a rate standard that can result in below-market rates. As
a result, DMX should be estopped from claiming eligibility for the PES Compulsory
License and should be dismissed from this proceeding for lack of a substantial interest.
See Adjustment of Rates and Terms for Preexisting Subscription and Satellite Digital
Audio Radio Services, 71 Fed. Reg. 1455 (Jan. 9, 2006) (requiring potential participants
in this proceeding to show that they have a substantial interest in the rates and terms of
the PES Compulsory License pursuant to 37 C.F.R. § 351.1(b)).

B. Capstar Specifically Did Not Purchase DMX As An Entity Nor Was It
Assigned DMX’s PES Compulsory License

Even if the PES Compulsory License were freely transferable and could be sold
along with the assets of a PES, Capstar did not acquire DMX’s PES Compulsory License

in the DMX bankruptcy. Because it did not purchase any equity in DMX, did not
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specifically purchase the DMX “service,” and specifically disclaimed assuming or being

assigned the “RIAA/SoundExchange” license, Capstar cannot not claim that it is a PES,

Rather than the assets purchased, it is actually the assets that were not purchased

that primarily matter for this Motion:

(]

In its Chapter 11 liquidation proceeding, DMX did not sel] all its assets;

Schedule 2.02(f) of the asset purchase agreement between DMX and
Capstar expressly excludes from the contracts acquired by Capstar “all of
[DMX’s] contracts and arrangements with and licenses from . . .
RIAA/SoundExchange.” See Exhibit 7 (Schedule 2.02(f)).
SoundExchange provided no voluntary licenses to DMX, meaning that
reference could only refer to the PES and BES Compulsory Licenses;

In the list of assets being transferred to Capstar, there is no mention of the
transfer of the “DMX service” or a “preexisting subscription service” or a
“PES Compulsory License”;

A significant number of contracts with customers, licenses with ASCAP
and BMI, and licenses with copyright owners such as Universal Music
Group and Capital Records were not acquired by Capstar in the sale;

Capstar did not seek to acquire, nor did acquire, DMX’s equity or any
other ownership interest in DMX; and

The Sale Order states that the PES Compulsory License is not being
transferred to Capstar.

Given what Capstar did nor acquire, what it expressly excluded from its purchase of

DMX’s assets in bankruptcy, and what it expressly disclaimed in Court, it cannot be said

that, even if eligibility for the PES Compulsory License can be acquired by assignment,

Capstar purchased that eligibility.



CONCLUSION

For the aforementioned reasons, the Copyright Royalty Board should refer the
question presented by this motion to the Register as a novel and material question of
substantive law. If the Board does not refer the question, then it should conclude that,
based on the facts presented, Capstar is ineligible for the PES Compulsory License and
therefore lacks a substantial interest to participate in this proceeding and should be
stricken from the proceeding pursuant to 17 U.S.C. § 803(b)(2)(C).

Respectfully submitted,
Thomas J. Perrelli
Jared O. Freedman
JENNER & BLOCK LLP
601 Thirteenth Street, N.W,
Washington, DC 20005

(202) 639-6000 (Tel.)
(202) 639-6066 (Fax)

Counsel for SoundExchange, Inc.
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COMPULSORY LICENSE has been served this 4th day of May, 2006 by overnight mail to the

following persons:

Chuck Walker

Muzak LLC

3318 Lakemont Boulevard
Fort Mill, SC 29708
chuckw@muzak.com

(P) 803/396-3262

(F) 803/396-3264
Representative for Muzak LLC

Bruce G. Joseph

Karyn K. Albin

WILEY REIN & FIELDING LLP
1776 K Street, NW
Washington, D.C. 20006

(P) 202/719-7258

(F) 202/719-7049
bjoseph@wrf.com
kablin@wrf.com

Counsel for Sirius Satellite Radio Inc.

Kenneth L. Steinthal

WEIL, GOTSHAL & MANGES LLP

201 Redwood Shores Parkway
Redwood Shores, CA 94065
(P} 650/802-3000

(F) 650/802-3100
kenneth.steinthal@weil.com

Counsel for THP Capstar Acquisition Corp.,

d/b/a DMX Music

WASHINGTON_DC_31538_1

Seth Greenstein

Todd Anderson

CONSTANTINE CANNON PC

1627 Eye Street, NW

10th Floor

Washington, DC 20006
sgreenstein@constantinecannon.com
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UNITED STATES BANRRUPTCY COURT FOR THE DISTRICT OF DELAWARE AMENDED PROOF OF CLAIM

Name of Debtor; DMX MUSIC, INC. Case No, 05-10431-MFW
NOTE: This form should not be used to make 2 claim for an administrative expense arising afier the commencement
of the case. A “request” for payment of an administrative expense may be filed pursnant to 11 U.S.C, § 503.

K73 A

Name of Creditor (The person or entity to whom the debtor owes money or } @ Check box if yoo are aware that anyone f:ﬁ.z}x}}
property): else has filed a proof of claim relating ro

your claim. Attach copy of statement 3 AR
SoundExchange, Inc. for iiself and on behalf of the Recording Industry giving particulars, QCT i-_ y 2%%3
Association Of America G Check box if you have never received .
Name and addresses where notices should be sent: any notices from the bankrupicy cowrt in ',3)»(};;;3; AR

this case. Forily
David B Straiton, Esq. G Chesk box if the address differs from the . 3%
Pepper Hamilton LLP address on the envelope sent lo you by
1313 Market Street, Suite 5100 the court.
PO Box 1709
Wilmington, DE 19899-1709
Telephone Number: (302) 777-6500 This SPACE IS FOR COURT USE ONLY

with a copy to:

Gary R. Greenstein, Esg.
SoundExchange, Inc.

1330 Connecticut Ave., N.W,, Sunite 330
| Washington, PC 20036

(Tel} 202-828-0126

Account os other number by which creditor identifies debtor:

Check here O replaces
if this claim ©x amends a previously filed claim, dated: 9/12/2005.

NA
1.  Basisfor Claim )
2 Goods sold Qa Retires benefits as defined in 11 U.S.C. § 1114(2)
Q Scrvices performed G Wages. salaries, and compensation (fill out below)
S Moncy loaned Your SS #:
O Personal injury/wrongfu) death Unpaid compensation for services performed
O Taxes from to
X Other (See Rider A attached hereto) (daie) (date)
2. Date debt was incurved: {Sce Rider A atiached bereto} ] 3, If court judgment, date oblained;

4, Total Amount of Ciaim at Tirne Case Filed:  52,609,802.83 (Sec Rider A attached hereto)
If all or part of your chim is secured or entitled to priority, also complete Item S or 6 below.

X Check this box if claim includes interest or other charges in addition (o the principal amount of the claim. Attach itemized statement of all interest or
additional charges.
5. SECURED CLAIM, 6. Unsecured Priority Claim.
Check this box if your claim is secured by collateral {including a right of ©  Check this box if you have an unsecured priority claim Amount entitled to priority
sciofl) s
Specify the pricrty of whe claim;,
Brief Description of Collateral: ©  Wages, salaries, or commissions (up 10 $4,650),* camned within 90 days before
3 Real Estate & Motor Vehicle filing of the bankruptcy petition or cessation of the debtor’s business, whichever is

earlier « 11 UB.S.C. §507(2)(3)

a  Contributions to an employce benefit pian - 11 U.S.C. §507(a)(4)

Value of Collateral:  § 8 Upto 82,100~ of deposits toward purchase, Jeose, or rental of property of services
for personal, famly, o household use - 11 U.S.C. §5671a)l6)

S Alimeny, maintenance, or suppor owed to & Spouse, former spouse, or child - i1
U.S.C. §507¢a)}(7)

G Taxes or penalties owed 1o governmensal vnits - 11 U.S.C. §507(a)(R).

©  Other - Specify applicable paragraph of 11 U.S.C. §5G7(a) __

= Amounis are subject wr adjusunent on 4/1/01 and every 3 years therecfier with respect

tor cases cammenced on or ofier the date of adjusinent.

Ameunt of arrearage snd cther charges

7. Credits: The amount of alt payments on this clarm has been credited and dedocied for the purpose of making THIS SPACE FOR COURT USE ONLY
this proof of claim.
8. Supporting Documents: Anach copies of supporting documents, such as promissory notes, purchase orders,

wmyeices. Hemized stalements of running sceounts, contracts. CourT judgments, mengages, sccunty agreements, and
evidence of perfection of lien.

9. Date - Stamped Copy: ¥c recenve an acknoviledgment of the filing of your clum. enelose 2 stamped. self-
addressed envelope and copy of uns proof of claim.

Date Sign amd.pang the name and title, sf ary, of the eredisor or oiher person authonzed te fiie this

Qcteber 12, 2005 clasmy {anzch cozfjpo)ﬁ: ofaqtomey, if any);
i - Pi
o LA O SUGUEA

" David B. Suniton, Esquire: Counsel for SoundExchange, inc.

Penalry for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up 1o § years, or both. 18 U.S.C. §§152 ¢




RIDER A TO SOUNDEXCHANGE, INC.
AMENDED PROOF OF CLAIM

This Amended Proof of Claim amends claim numbers 754 and 757 that were
timely filed on September 12, 2005. Pursuant to the provisions of 17 U.S.C. §§ 112 and114,
DMX, Inc. (“DMX™) was obligated to pay royalties to SoundExchange, Inc. (“SX”) for the
making of digital andio transmissions and ephemeral phonorecords of sound recordings during
the operation of a Preexisting Subscription Service ("PES”) and Business Establishment Services
("BES™). Notwithstanding this statutory obligation, which was a condition precedent to avoiding
liability for copyright infringement, DMX failed to file reports or pay royalties with respect to its
PES or BES services for the following periods:

PES: December I, 2004 through and including February 13, 2005

BES: January 1, 2003 through and including February 13, 2005

Based on statements of account recently provided by DMX, SX has calculated the
amount of the statntory royalties due plus late fees to be $2,609,802.83. The underlying numbers
used to calculate that liability cannot be disclosed pursuant to Copyright Office regulations. SX
has requested additional information from DMX concerning its revenues from statutory
activities. SX reserves the right to further amend its claim to more accurately reflect the amount
of unpaid royalties and other amounts due to it once it has obtained the additional information

that it has requested.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: } Chapter 11
)
MAXIDE ACQUISITION, INC., et al.,’ ) Case No. 05-10429 (MFW)
) (Jointly Administered)
Debtors. )

[Re Docket Nos.: 299, 300, 302, 303, 307, 308, & 309]

DEBTORS’ MOTION FOR LEAVE TO FILE OMNIBUS REPLY OF DEBTORS IN
POSSESSION TO CERTAIN LIMITED OBJECTIONS TO DEBTORS’ MOTION TO
SELL SUBSTANTIALLY ALL OF THEIR ASSETS AND FOR RELATED RELIEF

On February 14, 2005, the above-captioned debtors and debtors-in-possession
filed that certain Motion of the Debtors for an Order: (I) Approving Sale By Debtors of
Substantially All of Their Operating Assets Free and Clear of All Liens, Claims, Encumbrances
and Other Interests Pursuant to Sections 363(b), (f) and (m) of the Bankruptcy Code, (II)
Assuming and Assigning Certain Executory Contracts and Unexpired Leases; and (1II) Granting
Related Relief [Filed: 2/14/05] (Docket No. 20) (the “Sale Motion™). Pursuant to the Sale
Motion, the Debtors seck to sell substantially all of their assets. The objection deadline for the
Sale Motion was May 4, 2005.

In response to the Sale Motion, the Debtors have received 107 formal and
informal objections. In particular, objections to the relief sought in the Sale Motion were filed
by:

1) American Society of Composers, Authors and Publishers [Docket No.
299] (“ASCAP” and the “ASCAP Objection™);

! The Debtors consist of the following entities: Maxide Acquisition, Inc., a Delaware corporation;

AEI Music Network, Inc., a Washington corporation; DMX Music, Inc., a Delaware corporation; and
Tempo Sound, Inc., an Oklahoma corporation.
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) Broadcast Music, Inc. [Docket No. 3091 (“BMI” and the “BMI
Objection™);

3) UMG Recordings, Inc. [Docket No. 303] (“UMG” and the “UMG
Objection™);

4 The Harry Fox Agency, Inc. [Docket No. 302] (“Harry Fox™ and the
“Harry Fox Objection”);

) Capitol Records, Inc., d/b/a EMI Music North America [Docket No. 308]
(“Capitol” and the “Capitol Objection™);

©) Sound Exchange, Inc. [Docket No. 307] (“Sound Exchange” and the
“Sound Exchange Objection”); and

(7 The Official Committee of Unsecured Creditors {Docket No. 300] (the -
“Comumittee” and the “Committee Objection’).

By way of this motion (the “Motion”) and pursuant to Del. Bankr. L.R, 9006-1(d),
the Debtors seek leave from the Court to file the Omnibus Reply of the Debtors in Possession to
Certain Limited Objections to Debtors’ Motion to Sell Substantially All of Their Assets and for
Related Relief (the “Reply”) A true and comrect copy of the Reply is attached hereto and
incorporated herein as Exhibit A,

The Debtors seeks to file the Reply in order to respond to certain issues raised in
the above-noted objections (the “Objections™) concerning successor liability, and other matters,
for which the Debtors believe a response is appropn‘ﬁte. The Debtors believe that the Reply will
aid the Court in adjudicating the Objections and help ensure that the current state of the law in
the Third Circuit on successor liability is before the Court and on the record.

2
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WHEREFORE, the Debtors respectfully request entry of an order granting the

Motion and authorizing the filing of the Reply.

Dated: May 6, 2005

SO ORDERED this
of May, 2005

day

The Honorable Mary F, Walrath

Chief Judge, United States Bankruptcy

Court for the District of Delaware

DOCS_DE:107812.1

PACHULSKI, STANG, ZIEHL, YOUNG, JONES
& WEINTRAUB P.C.

s o

Laura Davis Jones (ﬁar No. 24:36) \
Richard M. Pachulski (CA Bar No. 90073)
Brad R. Godshall (CA Bar No. 105438)

J. Rudy Freeman (CA Bar No. 188032)

Curtis A. Hehn (Bar Ne. 4264)

Sandra G. McLamb (Bar No. 4283)

919 North Market Street, 16th Floor

P.O. Box 8705

Wilmington, DE 19899-8705 (Courier 19801)
Telephone: (302) 652-4100

Facsimile: (302) 652-4400

Counsel for Debtors and Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: ) Chapter 11
)
MAXIDE ACQUISITION, INC., et al.,! } Case No. 05-10429 (MFW)
) (Jointly Administered)
Debtors. )

[Re Docket Nos.: 299, 300, 302, 303, 307, 308, & 309}

OMNIBUS REPLY OF DEBTORS IN POSSESSION TO CERTAIN LIMITED
OBJECTIONS TO DEBTORS’ MOTION TO SELL SUBSTANTIALLY
ALL OF THEIR ASSETS AND FOR RELATED RELIEF

Debtors in possession Maxide Acquisition, Inc., et al. (the “Debtors”) hereby
respectfully submit this omnibus reply to the following objections to Debtors’ Motion to Sell
Substantially All of Their Assets and for Related Relief (the “Sale Motion™):

) American Society of Composers, Authors and Publishers [Docket No.
2991 (“ASCAP” and the “ASCAP Objection™);

2) Broadcast Music, Inc. [Docket No. 309] (“BMTI”” and the “BMI
Objection™);

(3)  UMG Recordings, Inc. [Docket No. 303] (“UMG” and the “UMG
Objection™);

(4)  The Harry Fox Agency, Inc. [Docket No. 302] (“Harry Fox” and the

“Harry Fox Objection”);

1 The Debtors consist of the foltowing entities: Maxide Acquisition, Inc., a Delaware corporation; AEI Music
Network, Inc., a Washington corporation; DMX Music, Inc., a Delaware corporation; and Tempo Sound, Inc., an
Oklahoma corporation.
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&) Capitbl Records, Inc., d/b/a EMI Music North America [Docket No. 308]
(“Capitol” and the “Capitol Objection™);
(6)  Sound Exchange, Inc. [Docket No. 307] (“Sound Exchange” and the
“Sound Exchange Objection™); and
¢ The Official Committee of Unsecured Creditors [Docket No. 300} (the
“Committee” and the “Committee Objection”).?
In reply to the foregoing objections, Debtors respectfully represent as follows:

The ASCAP Objection

1. The ASCAP Objection requests that the Court eviscerate paragraph 16 of
the proposed Sale Order (“Paragraph 16” and the “Proposed Order”). Paragraph 16 'gcn;’,rally
provides that the “Successful Bidder” for Debtors’ assets will not have successor liability for
obligations owing by the Debtors. ASCAP proposes that the Court include in the Sale Order
language that expressly preserves ASCAP’s right to assert at a later date that any Successful
Bidder has successor Hability to ASCAP, notwithstanding Paragraph 16. See ASCAP Objection
at p. 6. The ASCAP Objection is meritless and should be overruled for the reasons set forth
below.

2. Bankruptcy Courts regularly protect asset purchasers from creditor claims

based on theories of “successor liability.”3 The justification behind this protection is obvious: If

2 Debtors have also received dozens of informal letters and “letter objections” to the Sale Motion that are not
addressed in this reply memorandum. Debtors will address the matters raised by these various other informal
*“objections” at the hearing on the Sale Motion.

3 See, e.g., P.K.R. Centers, Inc., v. Commonwealth of Va. (In re P.K.R. Convalescent Centers, Inc.), 189 B.R. 90
(Bankr. E.D. Va. 1995); see also Wood v. CLC Corp. (In re CLC Corp.), 110 B.R. 335, 339 (Bankr. M.D. Tenn.
1990); Volvo White Truck Corp. v. Chambersburg Beverage, Inc. {In re White Motor Credit), 75 B.R. 944 (Banks.
N.D. Ohio 1987); American Living Systems v. Benapfel (In re All Am. Of Ashburn, Inc.), 56 B.R. 186, 189-90
(Bankr. N.D. Ga. 1986), aff’d 805 F.2d 1515 (11" Cir. 1986).

2
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sales free and clear are not allowed and enforced, creditors will be encouraged to pursue more
lucrative non-bankruptcy remedies against the debtor’s successor, thereby attempting effectively
to obtain a priority over other similarly situated creditors. Such creditor maneuvering, if
permitted, would inevitably result in reduced prices offered for estate assets. Allowing successor
Hability actions therefore would thwart the underlying purpose of the Bankruptcy Code, which is
to maximize the value of estate assets for equitable distribution to all creditors. See In re Trans

World Airlines, Inc., No. 01-0056 (PYW), 2001 WL 1820325, at *3 (Bankr. D. Del. March 27,

2001); WBOQ Partnership v. Commonwealth of Va. (In re WBQ Partnership), 189 B.R. 97, 99

(Bankr, ED. Va. 1995).
3. Statutory authority also exists for granting “successor liability” protection
to a buyer of estate assets. Section 363 permits sales free and clear of “interests™ in property. In

In re Trans World Airlines, Inc., 322 F.3d 283 (3d Cir. 2003) (“TWA"), the Third Circuit ruled

that the phrase “any interest in such property” as used in section 363(f) encompasses not only in
rem interests in property, such as liens, but also interestsl which are connected to or arise from the
property being sold. The Third Circuit rejected the argument that the phrase “interest in
property” is limited to in rem interests, in part because to equate interest in property with only in
rem interests would be inconsistent with section 363(f)(3) which, by its language, contemplates
that a lien is but one type of interest. The Third Circuit also adopted the view that because the
claims in question were both subject to monetary valuation, th§ creditors could be compelled to
accept a money satisfaction of their interests and thus the property could be sold free and clear
under section 363(f)(5). As indicated above, the Third Circuit also noted that the Code’s priority

scheme supported its conclusion, stating that “in the context of a bankruptcy, these claims are, by
3
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their nature, general unsecured claims and, as such, are accorded low priority. To allow the
claimants to assert successor liability claims against American while limiting other creditors’
recourse to the proceeds of the asset sale would be inconsistent with the Bankruptcy Code’s
priority scheme.” TWA, 322 F.3d at 292.4

4, ASCAP fails to mention TWA in the course of making its objection.
(ASCAP apparently recognizes that there is no general legal impediment to this Court protecting
the Successful Bidder from successor liability.) Instead, ASCAP argues that ASCAP should be
carved out from Paragraph 16, because Paragraph 16 allegedly “infringes on the jurisdiction of
the New York Court” that administers a consent decree (in respect of long-standing alleged anti-
trust violations by ASCAP and BMI) (the “Consent Decree” and the “New York Court™).

Specifically, ASCAP argues that:

*ASCAP may in the future wish to assert that it is not
obligated to issue new licenses to THP (or any other
successful bidder) because such party is a successor to the
Debtors. . .. Entry of the Proposed Order, as drafted, may
impair ASCAP’s ability to make this and other similar
assertions in the New York Court and, accordingly, would
deprive the New York Court of the power to interpret and
enforce . . . [the Consent Decree] with respect to these

disputes.”
ASCAP Objection at § 5.
5. ASCAP’s position is meritless for three reasons:

a. First, ASCAP’s “argument” that Paragraph 16 “may impair”

ASCAP’s ability sometime in the future to assert a successor liability claim against the

4 In an unpublished opinion, the Eighth Circuit has agreed with the Third Circuit’s analysis. Cibulka v,
Trans World Airlines, Inc., No.03-1992, 2004 WL 87695 (8® Cir. Jan. 21, 2004). :

4
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Successful Bidder is not “an argument” at all — it is simply a complaint that Paragraph 16
provides what it provides. Paragraph 16 obviously “may impair” ASCAP’s ability to make a
successor lability argument — that is the very purpose of the provision (as endorsed by TWA, et
al.).

b. Second, there is no logical reason why an alleged anti-trust violator
that has been forced to operate under a consent decree should be granted a special exemption
from a successor liability limitation. The Consent Decree was obviously formulated to protect
customers and potential customers of ASCAP (and objecting party BMI) from what the
Department of Justice perceived to be anticompetitive conduct. ASCAP now argues that,
because of the fortuity of being forced to enter into a Consent Decree, it should uniquely. be-
entitled to attempt to extract monies from the Successful Bidder on a “successor liability” theory.
This is illogical and inappropriate under TWA,

c. Third and finally, Paragraph 16 does not impact upon the proper
administration of the Consent Decree. The Consent Decree (which is attached to the ASCAP
Objection) makes no mention of the concept of “successor liability.” The Consent Decree
contains no restriction on the jurisdiction of any other courf to enter an order that might have
relevance to an issue that might be adjudicated some day pertaining to the Consent Decree.
ASCAP’s suggestion that Paragraph 16 somehow constitutes some sort of material intrusion or
impairment of the New York District Court’s jurisdiction therefore is groundless, ASCAP’s
position amounts to an argument that this Court is prohibited from issuing any order on any issue
that might create precedent in a hypothetical future litigation relating to the Consent Decree.

ASCAP cites no authority for such a proposition. TWA also suggests no such limitation on the
5
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Bankruptcy Court’s authority to limit successor liability.5 ASCAP’s position therefore has no
basis.
The BMI Objection

6. Like ASCAP, BMI is a music licensing agency operating under the
Consent Decree. BMI makes the same meritless “successor liability” objection made by
ASCAP. See BMI Objection at p. 7. BMI also goes one step further: BMI asks the Court to
render the successor liability issue moot by requiring Debtors to assume and assign the BMI
licenses to the Successful Bidder. BMI argues that this is necessary because, unless the BMI
licenses are assumed, the effect would be “to treat BMI songwriters, composers and music
publishers less favorably than other music licensors by dispensing with contract assumption
requirements.” Id. atp. 9.

7. BMI is attempting to rewrite the Bankruptcy Code. Debtors do propose to
assume and assign other music license agreements to the Successful Bidder. Assumption and
rejection decisions were/are driven by the Debtors’ [and Successful Bidder’s] business judgment.
There is a sound business judgment basis for each such decision. The prepetition delinquencies
alleged by BMI are substantial, making assumption of the BMI licenses economically
unfeasible.6 The “discrimination” of which BMI complains is simply the effect of the business
analysis at the heart of every assumption or rejection decision.” This objection is therefore also

meritless.

5 TWA involved EEOC claims. The Third Circuit issued its opinion notwithstanding that the successor
liability restriction might limit issues that might later be adjudicated by the EEOC or the National Labor Relations
Board.

6§ | Debtors do believe BMI’s assertion of amounts owing is extremely overstated,

7 BMI's argument therefore is meaningless.
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The UMG, Harry Fox and Capitol Objections

8. Harmry Fox is a music; licensing agency which is not subject to the Consent
Decree. UMG and Capitol are record companies. Debtors hold music licensing rights with each
of these entities pursuant to executory license agreements.8

9. Each of these entities nonetheless objects to the assumption and
assignment of their licensing agreement, asserting that assignment over their objection is not
permissible under the Copyright Act (and therefore under Bankruptcy Code § 365(c)(i)). See
UMG Objection at p. 2; Han'y Fox Objection at p. 4; Capitol Objection at p. 3. The objections
are presumably an attempt to use § 365(c)(i) to attempt to leverage the renegotiation of the
existing licensing agreements, notwithstanding Debtors’ longstanding performance under those
agreements.

10.  In any event, Debtors will not seek to assume and assign the respective
license agreements of UMG, Harry Fox and Capitol over the objection of those parties. Debtors
hope to reach consensual agreements with these objectors prior to the hearing on the Sale
Motion,

Sound Exchange Objection

il.  Sound Exchange also provides statutory licenses to the Debtors. Sound
Exchange also objects to the assumption and assignment of its licenses. Debtors, however, do
not propose to assume and assign the Sound Exchange licenses. This objection is therefore

irrelevant. Sound Exchange also objects to the sale on the following grounds:

8 As UMG points out in the UMG Objection, the UMG license terminated by its stated written terms in 2001.
The parties have nonetheless continued to operate under the license since that time,

7
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a. The Debtors may not sell, assign or transfer any ephemeral
phonorecords created pursuant to the Sound Exchange license;

b. Any purchaser of the Debtors’ assets will not be cntitllcd to enjoy
the benefits of a “preexisting subscription service”; and

C. "The Debtors must be required to maintain all books and records
relating to the payment of royalties and the making of transmissions pursuant to federal
regulations. Sc;und Exchange Objection at p. 20,

12. Debtors will agree that they will not transfer any “ephemeral
phonorecords” to the extent prohibited by law. Sound Exchange’s second argument is simply
irrelevant — nothing in the Sale Order attempts to adjudicate what rate the Successful Bidder is
entitled to demand. With respect to Sound Exchange’s “document control” objection, the Asset
Purchase Agreement gives Debtors access to their books and records for two years. If Sound
Exchange so desires, Debtors will make copies of all records which Sound Exchange deems
necessary and maintain those records for three years, at Sound Exchange’s cost and expense.

The Committee Objection

13, Finally, the Committee has filed an objection in respect of two points: the
distribution of sale proceeds and releases required by THP Capstar which the Committee
believes are inappropriate.

14.  Debtors’ lending group will address the proceeds distribution issue.
Debtors would simptly point out, however, that the consensually negotiated debtor in possession

financing order (to which the Committee agreed) contains proceeds distribution provisions in
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favor of the lenders. The Committee’s current position appears inconsistent with those
provisions,

15.  The releases ("Releases”™) at issue are the release by the estates of (i)
subsidiaries of the Debtors (the equity in which is being acquired by the Successful Bidder), (ii)
parties who hold “Assumed Liabilities” under the Asset Purchase Agreement, (iii) counterparties
to “Assumed Contracts” under the Asset Purchase Agreement, and (iv) officers, directors,
employees or agents of any Debtor that are employed by the Successful Bidder immediately
following the closing. In respect of items (ii) and (iii) above, the Releases do not apply to claims
that are unrelated to the applicable Assumed Contract or Assumed Liability.

16.  The Releases are contained in the Sale Order because they are required by
Debtors’ stalking horse bidder — THP Capstar. The necessity of certain of the Releases is
obvious. It is unrealistic, for example, to expect a party to buy the equity in non-debtor
subsidiaries if the Debtors could then promptly sue the acquired companies on pre-existing
claims. No logically-thinking purchaser would enter into such a transaction. Similarly, to the
extent a buyer is assuming liabilities, the buyer naturally would want to ensure that such
liabilities would not subsequently increase by reason of the estates’ assertion of pre-existing
claims. Similarly, the assertion of claims by the estates relating to Assumed Contracts would
logically lead to potential additional liability that the purchaser would have to address under such
contracts.

17.  THP Capstar’s demand for releases of retained employees is admittedly
less standard. THP Capstar’s thinking was presumably that it does not want hired employees

distracted by future litigation threats. THP Capstar therefore requires the Release. The Release
9
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must simply be considered a “cost” of the transaction. (The employee release was not required
(and is not required) by the Debtors.)®

18.  Finally, the Debtors would point out that the Releases have been in the
Sale Order since the commencement of these cases. The Committee has had significant time to
ascertain any perceived value of the released claims. The Debtors are not aware of any
meaningful, valid claims that are being released. The value of any claims that have yet to be
uncovered by the Committee therefore should not be an impediment to approving the sale at this
time.

19.  For the foregoing reasons, Debtors respectfully request that the objections
be overruled where indicated above.

Dated: May 6, 2005
PACHULSKI, STANG, ZIEHL, YOUNG, JONES

& WEINTRAUB P.C.

Lot 2 2L

Laura Davis Jones (Bar No. 2436)
Richard M. Pachulski (CA Bar No. 90073)
Brad R. Godshall (CA Bar No. 105438)

J. Rudy Freeman (CA Bar No. 188032)
Curtis A, Hehn (Bar No. 4264)

Sandra G. McLamb (Bar No. 4283)

919 North Market Street, 16th Floor

P.O. Box 8705

Wilmington, DE 19899-8705 (Courier 19801)
Telephone: (302) 652-4100

Facsimile: (302) 652-4400

Counsel for Debtors and Debtors in Possession

9 Debtors would also point out that, as of the date hereof, none of Debtors’ directors or executive officers has
been offered any employment by THP Capstar.
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

X
Inre:
Chapter 7
MAXIDE ACQUISITION, INC,, er al.,
Case No. 05-10429(MFW)
Jointly Administered
Debtors. :  Objection Deadline: 5/4/05 @ 4:00 p.m.
Hearing Date: 5/10/05 @ 1:00 p.m,
X

OBJECTION OF SOUNDEXCHANGE, INC,, TO THE DEBTORS’
MOTION FOR, INTER ALIA, APPROVAL OF THE SALE OF SUBSTANTIALLY
ALL OF THEIR OPERATING ASSETS AND OTHER RELIEF
(RELATED TO DOCKET NOS. 16, 150 & 260)

SoundExchange, Inc. (“SoundExchange™), hereby objects to the Debtors’ motion
(the *“Motion”) seeking, inter alia, this Court’s approval of the sale of substantially ali of the

Debtors’ operating assets, and in support thereof states as follows:

I INTRODUCTION

1. As more fully set forth below, SoundExchange, a non-profit Delaware
corporation, is the sole “Designated Agent” anthorized by the United States Copyright Office to
receive statements of account, royalty payments and reports of use from entities, such as the

Debtors, that make digital audio transmissions of sound recordings’ under the statutory licenses

' A sound recording is defined in the Copyright Act as “a work that resultfs] from the fixation of a series of
musical, spoken, or other sounds, but not including the sounds accompanying a2 motion picture or other audiovisual
work, regardless of the nature of the material objects, such as disks, tapes, or other phonorecords, in which they are
embodied.” 17 U.S.C. § 101. A sound recording is distinct from a musical work, which refers to a composition —
the notes and lyrics — which may be incorporated into a sound recording. For example, when Songwriter writes
song X, which is later recorded by Artists A and B, each of A and B’s recordings of song X is a distinct copyrighted
sound recording, but the underlying musical work is the same in both recordings.
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set forth in Section 114 of the Copyright Act, 17 U.S.C. § 114*(d)(2) (the “Digital Transmission
License™), and that make ephemeral phonorecords® of sound recordings (i.e., server copies)
under the statutory license set forth in Section 112 of the Copyright Act, 17 U.S.C. § 112(e) (the
“Ephemeral Recording License™).

2. SoundExchange is obligated by law to distribute the royalties it receives
from entities making transmissions under a Digital Transmission License, net of its costs for
royalty collection, distribution, enforcement and rate establishment, as follows: 50% to the
sound recording copyright owner, 45% to the featured recording artist, 2%4:% to an independent
administrator of a fund established for the benefit of nonfeatured vocalists and 2%:% to an
independent administrator of a fund for the benefit of nonfeatured musicians. 17 U.S.C. §
114(g)(3)(A)-(D).

3. DMX Music, Inc. (“DMX™), a debtor herein, has operated or sought to
operate under the Digital Transmission arnd Ephemeral Recording Licenses for certain of its
activities. In lieu of obtaining statutory licenses and complying with all of the requirements
thereof, DMX would have to obtain consensual copyright licenses from the individual copyright
owners of the sound recordings it reproduces and transmits in order to avoid lability for
copyright infringement.

4, SoundExchange objects to the sale of substantially all of the Debtors’

operating assets on the following grounds:

* Copies of relevant statutes and regulations are attached hereto as Exhibit A.

? “Phonorecords™ are defined in the Copyright Act as “material objects in which sounds, other than those
accompanying a motion picture or other audiovisual work, are fixed by any method now known or later developed,
and from which the sounds can be perceived, reproduced, or otherwise communicated, either directly or with the aid
of a machine or device. The term ‘phonorecords’ includes the material object in which the sounds are first fixed.”
17 U.8.C. § 10]. When a sound recording on a Compact Disc is copied to a computer hard driver or server, the
reproduction of each individual sound recording on that hard drive is a separate phonorecord.
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a. the Debtors may not sell, assign or transfer any ephemeral phonorecords
created pursuant to a statutory license obtained under 17 U.S.C. § 112, or
created without a consensual license to do so;

b. the Debtors may not sell, assign or transfer non-exclusive, compulsory
copyright licenses pursuant to 17 U.S.C. §§ 112 and 1 14;

c. any purchaser of the Debtors’ assets will not be entitled to enjoy the
benefits of a “preexisting subscription service,” a class of statutory
licensee expressly limited by Congress, and pay the statutory royalties
available to such services, unless that purchaser independently satisfies the
statutory requirements to be a preexisting subscription service; and

d. the Debtors must be required to maintain all books and records relating to
the payment of royalties and the making of transmissions pursuant to
37 C.F.R. §§ 260.4(f), 262.4(i), 270.2(7), and 270.3(c)(6), to enable
SoundExchange to conduct audits pursuant to 37 C.F.R. §§ 260.5(b) &
262.6(b), to verify the royalty payments that were or should have been
made by the Debtors, as well as to preserve evidence necessary for any
infringement action brought by the copyright owners of the sound
recordings reproduced or transmitted by Debtors.

II. STATUTORY LICENSING

A. Licenses to Make Digital Transmissions and Ephemeral Phonorecords

5. In response to, inter alia, the ease and anonymity in copying sound

recordings over the Internet and other electronic media, Congress passed the Digital Perfonna'n-ce
Right in Sound Recordings Act of 1995 (the “DPRA™). Pub. L. No. 104-39, 109 Stat. 336 (Nov.
1, 1995). The DPRA created for the first time an exclusive right for copyright owners of sound
recordings, subject to certain limitations, to perform publicly the sound recordings by means of
certain digital audio transmissions. One of the limitations on the new performance right was the
creation of a new statutory license, which would permit nonexempt, noninteractive digital
subscription services to publicly perform copyrighted sound recordings via such transmissions

upon meeting the requirements for the statutory license.

23
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6. An entity making certain types of digital transmissions to business
establishments was exempted from the requirement of obtaining a license — statutory or
consensual — to do so. The exempt transmissions are:

transmission[s] to a business establishment for use in the ordinary

course of its business: [pJrovided, [t}hat the business recipient does

not retransmit the transmission outside of its premises or the

immediately surrounding vicinity, and that the transmission does
not exceed the sound recording performance complement.

109 Stat. at 338 (codified at 17 U.S.C. § 114(d)(1)(C)(iv)). Services that make exempt
transmissions to a business establishment are generally referred to as Business Establishment
Services.

7. Although Business Establishment Services are exempt from liability for
any digital audio transmissions made pursuant to the exemption set forth in Section
T4(d)(IXC)(Ev), 17 U.S.C. § 114(d)(1)(C)(iv), they are not exempt from the licensing
requirements for the making of ephemeral phonorecords of sound recordings, and are subject to
infringement liability if they do so without a license. The statutory license set forth in Section
112(e) of the Copyright Act grants Business Establishment Services a statutory license to make
multiple ephemeral phonorecords of copyrighted sound recordings to facilitate their exempt
transmissions provided that the conditions of the license, including the payment of royalties, are
satisfied. 17 U.S.C. § 112(e). If a Business Establishment Service does not wish to operate
under the Ephemeral Recording License created in Section 112(e), then it may seek consensual
copyright licenses from each individual copyright owner of the sound recordings it reproduces.”

8. The scope of the DPRA’s statutory license was expanded with the passage

of the Digital Millennium Copyright Act of 1998 (the “DMCA”), Pub. L. No. 105-304, 112 Stat.

4 On information and belief, DMX has obtained consensual copyright licenses to make
phonorecords of sound recordings for certain of its activities that are not eligible for statutory licensing.
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2860 (Oct, 28, 1998), to cover certain nonsubscription transmissions and cerfain fransmissions
by preexisting satellite digital audio radio services. These new categories of services would also
be permitted to perform publicly a sound recording in accordance with the terms and rates of the
statutory license.

9. The DMCA also divided the services that were covered by the DPRA’s
statutory license into two groups. Under the DMCA, those digital subscription services that were
in existence and making transmissions on or before July 31, 1998 became known as “Preexisting
Subscription Services,” while digital subscription services that were launched subsequent to July
31, 1998 would be identified as “New Subscription Services.” See 17 U.S.C. § 114(§)(11) & (8).
As a result, following passage of the DMCA, there were four broad categories of services
eligible for Digital Transmission and Ephemeral Recording Licenses: eligible nonsubscription
transmission services; new subscription services; preexisting subscription services; and
preexisting satellite digital audio radio services. The fifth category of services, Business
Establishment Services, did not require a Digital Transmission License but could obtain an
Ephemeral Recording License.

10.  DMZX has attempted to operate certain of its consumer activities as a
Preexisting Subscription Service and certain of its commercial activities as a Business
Establishment Service. Its Preexisting Subscription Service activities cover those instances
where it provides audio-only music channels to digital cable systems and sateHite televisions
systems serving residential subscribers. Its Business Establishment Service activities involve
certain of the services it provides to commercial cstablishmeqts.

11, Upon information and belief, certain of the Debtors’ commercial activities

are cligible for the statutory Business Establishment Service Exemption, and therefore do not

-5-
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require a Digital Transmission License in order for the Debtors to perform publicly sound
recordings via digital transmissions. If the Debtors’ Business Establishment Service activities
involve the making of multiple ephemeral phonorecords of sound recordings, the service will
need a license for such phonorecords — either a consensual license or the Ephemeral Recording
License. In the absence of such a license, Debtors may be subject to liability for copyright
infringement.

12.  The Debtors’ digital transmissions to satellite and cable television
systems, which are part of their consumer activities, do not qualify for the statutory Business
Establishment Service Exemption, and, in order to avoid Hability by copyright infringement,
such transmissions and any ephemeral phonorecords created to facilitate such transmissions,
must either be made pursuant to consensual licensing agreements from individual sound

recording copyright owners or under the Digital Transmission and Ephemeral Recording

Licenses.
B. Preexisting Subscription Services Receive Preferential Rates On Digital
Transmission and Ephemeral Recording Licenses.
13. Section 114(3)(11) of the Copyright Act defines a Preexisting Subscription
Service as:

a service that performs sound recordings by means of
noninteractive audio-only subscription digital audio transmissions,
which was in existence and was making such transmissions to the
public for a fee on or before July 31, 1998 . ..

17 U.S.C. § 114G)(11).

14.  In the absence of voluntarily negotiated rates, the royalty rates to be paid
by Preexisting Subscription Services operating under the Digital Transmission License are
established to achieve the objectives set forth in Section 801(b)(1) of the Copyright Act. 17

U.S.C. § 801(b)X1). The Section 801(b)(1) standard does not require Preexisting Subscription

-6-
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Services to pay royalty rates that would have been paid in the free market between a willing
buyer and a willing seller and has resulted in below-market royalty rates being paid by the
Preexisting Subscription Services. Compare 17 U.S.C. § 801(b)(1) (requiring rates set for
Preexisting Subscription Services to, infer alia, “minimize any disruptive impact on the structure
of the industries involved and on generally prevailing industry practices™), with 17 U.S.C. §
114(f)(2)(B) (requiring rates for other services to “most clearly represent the rates and terms that
would have been negotiated in the marketplace between a willing buyer and a willing seller”);
see also Determination of Reasonable Rates and Terms for the Digital Performance of Sound
Recordings, 63 FR 25,394, 25,399 (May 8, 1998) (codified at 37 C.F.R. § 260.1 et seg.). Only
five of the more than one thousand services that have elected to operate under the Digital
Transmission Licenses are eligible by law for the below-market standard: three services that
qualify as Preexisting Subscription Services and two services that qualify as preexisting satellite
digital audio radio services.

15. Upon information and belief, the Debtors’ consumer service is one of the
three services that satisfies the statutory requirements for a Preexisting Subscription Service, and
would therefore be entitled to below-market royalty rates.

C. Reporting Requirements and Audit Rights
COMMERCIAL DIVISION

16.  The royalty rates and other non-payment obligations owed by a service
making exempt transmissions to a business establishment (i.., a service that does not require a
Digital Transmission License but operates under an Ephemeral Recording License), are set forth

in 37 C.F.R. § 262.1 et seq. To the extent the Debtors hold or held an Ephemeral Recording
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License to facilitate exempt transmissions to business establishments,” such license would be
governed by this regulation (the “Commercial Ephemeral Recording License”).

17. Section 262.4(a) requires a Business Establishment Service availing itself
of a Commercial Ephemeral Recording License to make the required royalty payments for the
making of multiple ephemeral phonorecords to the Designated Agent, SoundExchange. 37
C.F.R. § 262.4(a). In addition to the payment of any royalties that may be due, a Business
Establishment Service must, within 45-days after the end of each month during which it is
operating under a Commercial Ephemeral Recording License, deliver to SoundExchange a
statement of account containing the information set forth in Section 262.4(f), which must
include, inter alia, “[sluch information as is necessary to calculate the accompanying royalty
payment, or if no payment is owed for the month, to calculate any portion of the minimum fee
recouped during the month.” 37 C.F.R. § 262.4(f).

18.  Under existing regulations, only the Designated Agent, SoundExchange,
may conduct an audit of a Business Establishment Service, upon reasonable notice and during
reasonable business hours, once a year during any given calendar year, for any or all of the prior
3 calendar years. 37 C.F.R. § 262.6(b).

19. A Business Establishment Service is required to retain its books and
records relating to the payment, collection and distribution of royalty payments for a period of

not less than 3 years. 37 C.F.R. § 262.4(i). It must also use commercially reasonable efforts to

3 Sections 112 and 114 of the Copyright Act, and the regulations promulgated thereunder, require a
statutory licensee to comply with certain conditions. See 17 U.S.C. § 112(e)( 1)(A)-(D). If a statutory licensee fails
to comply with the conditions of the license, then it may be subject to liability for infringement to each copyright
owner whose recordings it reproduced. SoundExchange is the Designated Agent responsible for collecting the
royalty payments owed by certain statutory licensees pursuant to the statutory licenses created by Section 112 and
114 of the Copyright Act. Nothing in this Objection shall constitute a waiver of, or any other bar to or restriction
upon, the rights of the copyright owners to assert that the Debtors did not properly obtain and retain necessary
Yicenses, and to seek damages for infringement.
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obtain or to provide access to any relevant books and records maintained by third parties for the
purpose of any audit conducted by the Designated Agent. 37 C.F.R. § 262.6(d).

CONSUMER DIVISION

20.  The royalty rates and other obligations owed by Preexisting Subscription
Services for their enjoyment of the benefits of the Digital Transmission and Ephemeral
Recording Licenses are set forth in 37 C.F.R. § 260.1 ef seg. To the extent the Debtors hold or
held Digital Transmission and Ephemeral Recording Licenses in connection with their consumer
division,® such licenses would be governed by this regulation (the Digital Transmission and
Ephemeral Recording Licenses held by a Preexisting Subscription Service, collectively, the
“PES License”, and the holder thereof, the “PES Licensee”).

21. A PES Licensee must submit monthly statements of account to the
Designated Agent, SoundExchange, which includes information that is necessary to verify the
accompanying royalty payment. 37 C.F.R. § 260.4(b) & (c).

22.  Aninterested party, defined as, inter alia, an individual copyright bwne;
entitled to receive royalty payments or the Designated Agent, may audit the PES Licensee, for
the purpose of verifying the royalty payments made by such Licensee, once during any given
calendar year. 37 C.R.F. § 260.5(b).

23. A PES Licensee must maintain its books and records relating to the
royalty payments, in accordance with generally accepted accounting principles, for a period of

three years. 37 C.F.R. § 260.4(f).

See footnote 5.
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D. SoundExchange
24.  SoundExchange is the sole entity designated in Copyright Office

regulations to collect royalty payments directly from holders of Digital Transmission and
Ephemeral Recording Licensees, including from Business Establishment Services and from
Preexisting Subscription Services. SoundExchange is further obligated to distribute those
royalties to the sound recording copyright owners and performers entitled by statute to such
royalties. SoundExchange has the right under federal regulations to audit statutory licensees to
verify the amount of the royalties owed pursuant to a Digital Transmission or Ephemeral

Recording License. See 37 C.F.R. §§ 262.6 & 260.5.

1II. ARGUMENT

A, The Debtors May Not Sell, Transfer or Assicn Ephemeral Phonorecords
Created Pursuant to the Ephemeral Recording License.

25.  The ephemeral phonorecords authorized to be made and used pursuant to
the Ephemeral Recording License are intended solely to facilitate the digital audio
transmission of a sound recording transmitted to the public under the limitation on exclusive
rights specified by Section 114(d)(1)(C)(iv) of the Copyright Act, 17 U.S.C. § 114(d)(1)(C)(iv)
{(Business Establishment Service transmissions) or under a statutory license in accordance with
Section 114(f) of the Copyright Act, 17 U.S.C. § 114(f). 17 U.S.C. § 112(e)(1). The Ephemeral
Recording License does not grant a licensee the right to create and sell the ephemeral
phonorecords.

26.  When Congress granted the statutory license to create copies of
copyrighted sound recordings, it provided explicit Iimitations. on the rights obtained by the
Ephemeral Recording Licensee. Pursuant to Section 112, an entity “is entitled to a statutory

license, . . . if the following conditions are satisfied”:

-10-
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. (A) The [ephemeral phonerecord] is retained and used solely
by the transmitting organization that made it, and no further
{ephemeral phonorecords] are reproduced from it.
(B) The [ephemeral phonorecord] is used solely for the
transmitting organization’s own transmissions originating in the

United States under a statutory license in accordance with section
114(f) or the limitation on exclusive rights specified by section

114(d)(1)(C)(iv).

{C) Unless preserved exclusively for purposes of archival
preservation, the {ephemeral phonorecord] is destroyed within 6
months from the date the sound recording was first
transmitted to the public using the [ephemeral phonorecord].

17 U.S.C. § 112(e)(1) (emphasis added).

27.  Thus, the grant of an Ephemeral Recording License does not give a
Licensee any right to sell, transfer or assign any of the ephemeral phonorecords it made.
Furthermore, the holder of the Ephemeral Recording License must destroy each ephemeral

’ phonorecord of a sound recording within 6 months from the first transmission of the sound
recording using the ephemeral phonorecord, unless it is being preserved solely for archival
preservation. See id.; 37 C.FR. §§ 260.1 & 262.1.

28.  To the extent the Debtors held Ephemeral Recording Licenses,’ they never
had the right to sell, transfer and assign any of the ephemeral phonorecords they made. The
Ephemeral Recording License grants only the right to make and use, for a limited time period,
ephemeral phonorecords.

29.  Upon information and belief, the Debtors have not been destroying their
ephemeral phonorecords within 6 months of the initial transmissions made from such ephemeral

phonorecords. To the extent the Debtors continue to have ephemeral phonorecords that were

? Nothing in this Objection shall constitute an admission that the Debtors had properly complied

with the necessary regulations for obtaining Ephemeral Recording Licenses for any or all of the sound recordings for
which they have made ephemeral phonerecords.
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used to initiate transmissions more than 6 months ago, and are not being kept solely for archival
purposes, such phonorecords are infringing upon the copyright owners’ rights.

30, "To the extent that [a property] interest is limited in the hands of the
debtor, it is equally limited in the hands of the estate...." In re Southwest Citizens Org. for
Poverty Elim., 91 B.R. 278, 281 (Bankr. D.N.J. 1988) (citing 124 Cong.Rec. H11096 (daily ed.
Sept. 28, 1978)). The Debtors’ property interest in the ephemeral phonorecords as of the date the
bankruptcy cases were commenced did not include the right to sell, transfer or assign the
ephemeral phonorecords. Therefore, the estates’ interests in the ephemeral phonorecords are
likewise limited, and the estates do not have the power to sell the ephemeral phonorecords.

31 Section 363(f) of the Bankruptcy Code further prohibits the transfer of any
of the ephemeral phonorecords made by the Debtors. This section provides:

The trustee may sell property . . . free and clear of any interest in
such property of an entity other than the estate, only if —

(1) applicable nonbankrupicy law permits sale of such property
free and clear of such interest;

(2) such entity consents;

(3) such inferest is a lien and the price at which such property is to
be sold is greater than the aggregate value of all liens on such

property;
(4) such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable
proceeding, to accept a money satisfaction of such interest.

11 U.S.C. § 363(f).
32.  Applicable nonbankruptcy law — 17 U.S.C. § 112(e) ~ prohibits the sale

and transfer of the ephemeral phonorecords made pursuant to an Ephemeral Recording License.

The Debtors have not obtained the consent of the thousands of copyright owners whose

-12-
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recordings they have reproduced for the sale of the ephemeral phonorecords, and the copyright
owners cannot be forced to accept a money satisfaction in lieu of their right to enjoin or
otherwise prevent any acts of infringement with respect to their copyright interests. See 17
U.S.C. § 502 (copyright holder may obtain injunction enjoining infringing activities).

33. Bankruptcy courts refuse to authorize the unlicensed sale of copyrighted
works. In Audiofidelity Enterprises, Inc. v. Conrad Music (In Re Audiofidelity Enterprises, Inc.),
103 B.R. 544 (Bankr. D.N.J. 1989), the court refused to authorize the sale of records containing
copyrighted works where, prior to the filing of the bankruptcy case, the debtor had entered into a
consent judgment, which made specific findings that the debtor had infringed the copyright
owners’ rights, and that permanently enjoined the debtor from selling the infringing records.
Rather, the Audiofidelity court ordered that the records be destroyed, even though the inventory
was valued at $300,000. Id. at 548.

34, InInre Pilz Compact Disc, Inc., 229 B.R. 630 (Bankr. E.D Pa. 1999), the
bankruptcy court permitied the chapter 7 trustee to abandon the debtor’s phonorecords, finding
that the trustee would not be able to sell the records without infringing the copyright owners’
rights.

35.  InSony Music Entertainment, Inc. v. The Clark Entertainment Group, Inc.
(In re The Clark Entertainment Group, Inc.), 183 B.R. 73 (Bankr, D.N.J, 1995), the debtor
lawfully owned sound recordings, but did not have the right to make copies of the sound
recordings for sale and distribution. The court refused to authorize the debtor to sell the sound
recordings to a purchaser who would copy and distribute the recordings. However, the court
recognized that the debtor could lawfully sell the rights it owned in the sound recordings, i.e. the

right to possession and use.

13-
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36.  Therefore, this Court should not permit the Debtors to sell any ephemeral
phonorecords in violation of the express terms of the requirements and conditions of Ephemeral
Recording Licenses. Any such sale would constitute copyright infringement. In addition, to the
extent the Debtors have ephemeral phonorecords that were required to be destroyed, these
phonorecords already constitute infringing articles, to which the Debtors have no right even to
maintain or use for their own purposes.

37.  Finally, the purchaser of the Debtors’ assets will be unable to utilize the
Debtors’ ephemeral phonorecords absent the consent of thousands of individual copyright
owners. The purchaser will be unable to obtain an Ephemeral Recording License in its own right
for the use of Debtors’ ephemeral phonorecords because it will fail to meet each of the
requirements for such license, including, inter alia, the requirement that it retain and use only
those ephemeral phonorecords thar it made.

38.  Therefore, SoundExchange respectfully requests that this Court deny the
Motion to the extent that it seeks to sell, assign or transfer any ephemeral phonorecords made by
the Debtors pursuant to an Ephemeral Recording License.

B. The Debtors May Not Assume and Assign Any Digital Transmission or
Ephemeral Recording License.

39.  The Debtors have informed SoundExchange that they do not intend to
transfer any of their Digital Transmission or Ephemeral Recording Licenses. To the extent that
the actual purchase agreement or sale order for which the Debtors seek approval contemplates
the sale or assignment of such licenses, however, SoundExchange objects thereto.

40.  Courts in the Third Circuit follow the general rule that copyright licenses

are executory contracts within the meaning of Section 365(c). [n re Golden Books, 269 B.R.
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300, 308 (Bankr. D. Del. 2001); In re Access Beyond Tech, Inc., 237 B.R. 32, 43 (Bankr. D. Del.
1999); In re Valley Media, 279 B.R. 105, 135 (Bankr. D. Del. 2002).

41. A contract is executory if the obligations of the debtor and the non-debtor
party to the contract are so far unperformed that the failure of either to complete the performance
would constitute a material breach excusing the other from performing. In re Columbia Gas
Sys., 50 F.3d 233, 239 (3d Cir.1995); Sharon Steel Corp. v. Nat'l Fuel Gas Distrib. Corp., 872
F.2d 36, 38-39 (3d Cir.1989); /n re Sunterra Corp., 361 F.3d 257, 264 (4th Cir.2004).

42.  Applying this definition of executory contracts, courts generally have
found intellectual property licenses, including copyright licenses, to be “executory” within the
meaning of section 365(c) because the licensor must refrain from suing the licensee, and the
licensee has payment and reporting obligations. See e.g., In re Valley Media, 279 B.R. at 135.

43.  Absent the consent of the non-debtor party to such contract, Section 365
prohibits the assumption or assignment of an executory contract if applicable non-bankruptcy
law prohibits such assignment. 11 U.S.C. § 365(c)(1).

44.  Sections 112 and 114 of the Copyright Act do not permit the compulsory
licenses granted thereunder to be assigned. See 17 U.S.C. §§ 112 & 114. Furthermore, federal
law prohibits the assignment of non-exclusive copyright licenses. In re Valley Media, 279 B.R.
at 136; Allman v. Capricorn Records, 42 Fed. Appx. 82, 2002 WL 1579899 *1 (9th Cir. 2002);
In Neva, Inc. v. Christian Duplications Int’l., Inc., 743 F.Supp.1533, 1545-46 (M.D. Fla. 1990)
(determining that a copyright license agreement that did not include a restriction on the transfer
of ownership nevertheless could not be assigned because the licensee merely received a license

in the sound recordings and had no right to resell, sublicense, or assign its rights in the license).
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45,  Therefore, absent the consent of each holder of a copyright pertaining to
any Digital Transmission or Ephemeral Recording License held by the Debtors, the Debtors may
not assume or assign such license. See Harris v. Emus Records Corp., 734 F.2d 1329, 1333 (9th
Cir. 1984) (“It has been held that a copyright licensee is a “bare licensee . . . without any right to
assign its privilege.”) (citing Ilyin v. Avon Publications, Inc., 144 F. Supp. 368,372 (S.D.N.Y.
1956), and Mills Music, Inc. v. Cromwell Music, Inc., 126 F. Supp. 54 (S.D.N.Y. 1954)); M.
Nimmer, Nimmer on Copyright § 10.01[c][4] (1983) (“a licensee . . . had no right to re-sell or
sublicense the rights acquired unless he has been expressly authorized to do s0.”).

46.  To the extent the Debtors are seeking authorization to transfer any Digital
Transmission or Ephemeral Recording License, SoundExchange requests that this Court deny
such request.

C. Any Purchaser of the Debtors’ Assets Will Not Be Entitled to the Debtors’
Preexisting Subscription Service Rate.

47.  DMX is one of only three services that qualifies as a Preexisting
Subscription Service for certain of its transmissions, and therefore the royalty rates it pays on its
PES Licenses are more favorable than the rates set for services that do not qualify as a
Preexisting Subscription Service.

48. As discussed above, the PES Licenses cannot be (and according to
representations made by the Debtors, will not be) assumed and assigned to the potential
purchaser.

49.  Any purchaser of the Debtors’ assets, to the extent it secks statutory
licenses to make ephemeral phonorecords or digital audio transmissions of sound recordings
under Sections 112 and [14 of the Copyright Act, cannot qualify as a Preexisting Subscription
Service merely because it has purchased the Debtors’ assets. Absent meeting the statutory

-16-
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requirements for a Preexisting Subscription Service in its own right, such purchaser will be

required to pay royalty rates established for new subscription services, assuming the
transmissions are only available on a subscription basis.

50.  To qualify as a Preexisting Subscription Service, the purchaser of the
Debtors’ assets must be “a service that performs sound recordings by means of noninteractive
audio-only subscription digital audio transmissions, which was in existence and was making
such transmissions to the public for a fee on or before July 31, 1998 ...” 17 U.S.C. § 114()(11).

51.  SoundExchange requests that, to the extent the Debtors seek to transfer to
the purchaser any alleged right to pay the Preexisting Subscription Service royalty rate, this
Court deny such request.

D. The Debtors and the Purchaser Are Required To Maintain Their Books And
Records Pursuant to Applicable Federal Regulations.

‘ 52.  The Debtors have engaged in the public performance of sound recordings
via digital audio transmissions during the past three calendar years, and, upon information and
belief, have created ephemeral phonorecords to facilitate such transmissions, Based upon
SoundExchange’s present knowledge of the Debtors’ structure, the Debtors were required to
obtain licenses for such activities, other than exempt transmissions to business establishments
(which do not require a Digital Transmission License). The Debtors had a statutory right to
Digital Transmission and Ephemeral Recording Licenses only upon meeting and continuing to

comply with the statutory and regulatory requirements.
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53.  The Debtors have made royalty payments to SoundExchange, as the
Designated Agent, for certain of its activities for which it could have obtained Digital
Transmission and/or Ephemeral Recording Licenses.®

S54.  Pursuant to the regulations governing such compulsory licenses, the
Debtors must maintain their books and records relating to the royalty payments for a period of no
less than three years. See 37 C.F.R. § 262.4(f) & 262.4(3).

55.  To the extent the Debtors seek authority to sell, transfer and assign its
books and records relating to the royalty payments made or otherwise owing for the three-year
period preceding the sale, such sale and transfer would violate federal regulations governing
Digital Transmission and Ephemeral Recording Licenses.

56.  Therefore, SoundExchange respectfully requests that this Court require the -
Debtors to retain and maintain copies of all books and records relating to the royalty payments
made or otherwise owing for the three-year period preceding the sale.

57.  Inaddition, the Debtor must use commercially reasonable efforts to obtain
or provide access to any relevant books and records maintained by third parties.

37 C.F.R. § 262.6(d).

58.  Therefore, SoundExchange respectfully requests that any order approving

the sale of such books and records of the Debtors require the purchaser thereof to maintain such

books and records for a period of not less than 3 years, and to provide reasonable access to the

8 Upon information and belief, the Debtors have failed to pay all of the required royalty amounts.

To the extent the failure to make such royalty payments does not render the Debtors liable for infringement,
SoundExchange will assert claims, as the Designated Agent, for such unpaid royalty payments. The individual
copyright owners whose works were reproduced or transmitted may, however, elect to file and assert infringement
claims against the Debtors. In connection with any claims or other rights that SoundExchange may assert on behalf
of its constituents, Sound Exchange hereby reserves the right to audit the Debtors or to take discovery of the Debtors
in a manner, and to the extent, permitted by law.
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Debtors in connection with any audit undertaken by SoundExchange, or any other interested
party, in connection with any Digital Transmission or Ephemeral Recording License.

59.  This is especially critical in the present case, where the Debtors failed to
make any royalty payments pursuant to their purported Ephemeral Recording License in
connection with their Business Establishment Service activities for the period January 1, 2003
through February 13, 2005.° SoundExchange must be able to audit the Debtors’ books and
records to determine the amount of the pre-petition unpaid royalty payments the Debtors are
obligated to pay to it, for the benefit of the copyright owners and performing artists. 37 C.F.R.
§262.6(b).

60.  In addition, the pleadings and statements filed in the present bankruptcy
proceeding have raised concerns that the amount of royalty payments paid by the Debtors in
connection with their purported PES License were for less than the amount actually owing to
SoundExchange as the Designated Agent under Copyright Office regulations. SoundExchange
must be able to audit the Debtors books and records to determine the amount of any unpaid
royalties. 37 C.F.R. § 260.5(b).

61.  The individual copyright owners may assert claims against the Debtors for
copyright infringement, asserting that the Debtors never obtained, or failed to maintain, the
necessary Digital Transmission and Ephemeral Recording Licenses. The maintenance and

retention of the Debtors’ books and records will be necessary to pursue such claims.

9 Section 112(e)}(7)(A) of the Copyright Act provides that*“[alny person who wishes to make a

phonorecords of a sound recording under a statutory license in accordance with this subsection may do so withour

infringing the exclusive right of the copyright owner of the sound recording under section 106(1) (i) by complying
with such notice requirements as the Librarian of Congress shall prescribe by reguiation and by paying royaity fees
in accordance with this subsection . ..” 17 U.S.C. § 112(e)(7W(A) (emphasis added).
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WHEREFORE, SoundExchange respectfully requests that this Court enter an
order:

(@) prohibiting the Debtors from selling, transferring or assigning any
ephemeral phonorecords that they made, and currently, lawfully retain, pursuant to a purported
Ephemeral Recording License;

(b) prohibiting the Debtors from selling, transferring or assigning any
ephemeral phonorecords that they were and are required to destroy pursuant to the express
requirements of any purported Ephemeral Recording License;

(¢)  prohibiting the Debtors from selling, transferring or assigning any
unlicensed ephemeral phonorecords, to the extent such phonorecords were made without a
license, statutory or otherwise, to make such recordings;

(@)  prohibiting the Debtors from assuming,assigning, selling or transferring
any Digital Transmission or Ephemeral Recording Licenses they hold;

(e}  prohibiting the Debtors from selling, transferring, or assigning to a
purchaser any purported right to pay the Preexisting Subscription Service royalty rate for any
digital audio transmissions of sound recordings or the making of any ephemeral phonorecords
under Sections 114 and 112 of the Copyright Act, respectively;

) requiring the Debtors to retain and maintain the originals, or a complete
copy, of all bocks and records relating to any royalty payments paid or owing pursuant to any
Digital Transmission or Ephemeral Recording License held by the Debtors, for the three-year
period preceding the sale;

(g) requiring the ultimate purchaser(s) of tﬂe Debtors” assets to maintain and

make reasonably available all of the Debtors’ books and records received by such purchaser(s)
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relating to any royalty payments paid or owing pursuant 1o any Digital Transmission or
Ephemeral Recording License, for the three-year period preceding the sale; and

(h) granting such other and forther relief as the Court deems just.
Dated: May 4, 2005

PEPPER HAMILTON LLP

/s/David B. Stratton

David B. Stratton (Bar. No. 960)
Henry J. Jaffe (Bar No. 2987)
Hercules Plaza, Suite 5100

1313 Market Street

P.O. Box 1709

Wilmington, DE 19899-1709
(302) 777-6500

and

Linda J. Casey

Pepper Hamilton LLP

3000 Two Logan Square
Eighteenth and Arch Streets
Philadelphia, PA 19103-2799
(215) 981-4000

and

Gary R. Greenstein

General Counsel

SoundExchange, Inc.

1330 Connecticut Avenue, N.W., Suite 330
Washington, DC 20036

(202) 828-0126

Attorneys for SoundExchange, Inc.

221-

PHLEGAL: #1733703 v2 (1153QF02:.DOC)



FILED

UNITED STATES BANKRUPTCY COURT
STSTRICT OF DELAWARDIGSHAY |8 AMI: 1D

IN RE: . Case No. 05~19423.
. KnAuPICy SOUR.
Y3 BANT OF UEL AWARE

v

MAXIDE ACQUISITION, INC., .
. 824 Market Street
. Wilmington, Delaware 19801

Debtors. . May 10, 2005
e e . - . 1132 pum.

TRANSCRIPT OF HEARING
BEFORE HONORABLE MARY F. WALRATH
INITED STATES BANKRUPTCY COURT JUDGE

APPEARANCES:

For the Debtor, Maxide: Pachulski, Stang, Ziehl, Young,
Jones & Weintraub, P.C.
By: CURTIS A, HEHN, ESQ.
919 Market Street
16tn Floor
P.0O, Box 8705
Wilmington, DE 19899

pachulski, Stang, Zziehl, Young,
Jones & Weintraub, P.C.

By: STEVEN J, KAHN, ESQ.

10100 Santa Monica Boulevard
11th Floor

Los Angeles, CA 90067

For Broadcast Music, Inc.: Connolly Bove Lodge & Hutz LLP
By: CHRISTINA M. THOMPSON, ESQ.
The Nemours Building
1007 North Orange Street
Wilmington, DE 15801

Hughes Hubbard & Reed LLP
By: DANIEL §. LUBELL, ESQ.
Oone Battery Park Plaza

New York, New York 10004

Rudio Operator: Danielle R. Gadsoh

Proceedings recorded by electronic scund recording, transcript
produced by transcription service.

J&J COURT TRANSCRIBERS, INC.
268 Evergreen Avenua
Hamilton, New Jersey 08619
E-Mail: 3ijgourtfioptonline,ngt

(609) 5B6-2311 Fax No. {609) 587-3598




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

47
preferences against these employees, in which case, I'd like to

know what they are, and how much they are, and what is being
paid for them because that will go to the issue of the
allocation of the sale prcceeds as well. 5o, on this record, I
don’t think I can approve that aspect of it. Do we have
another 1issue?

MR. GODSHALL: Well, Your Honor, in that event, I
guess, the buyer, Capstar, is going to have a decision, and I
think it make sense to go through the rest of the objections,
so we can decide -- determine if there are other decisions and
other key points that Capstar is going to have to assess.

THE COURT: All right.

MR, GODSHALL: Your Honor -- next, Your HoOnor, we
take up the objection of sound Exchange. Sound Exchange is an
entity, Your Honor, with which the debtors have a statutory
license, with respect to Afemerol Phono Records. Their
objection has four pieces, Your Honor. First, they object that
we cannot assign their statutory license, and we never intended
to do so. 8o, that aspect of the objection, I believe, is
resolved.

Second, Your Honor, Sound Exchange objected that we
could not transfer Afemoral Phono Recozrds without the consent
of Copyright Holders, which means we will have to destroy
property, and the buyer will have to ereate it, unless licenses

are obtained.
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Your Honor, we have agreed on language toO put into

the order on that subject. So, I believe that aspect of the
objection is also resclved.

THE COURT: Okay.

MR. GODSHALL: All right. The third aspect of the
sound Exchange objection was a request that this Court issue
findings or rulings concerning the amount of the rate that can
be charged to Capstar. I believe Sound Exchange -- well, I
believe that aspect of the objection is being withdrawn. I
think Sound Exchange was only asking for that in reaction to a
thought that we were asking for some other ruling, and I think
that aspect -- I believe that aspect of the objection is
withdrawn.

Wwhich leads us, then, tc the fourth aspect of the
objection, Your Honor, which is records retention. Your Honor,
under the asset purchase agreenment, the debtor has access to
its books and records for the purpose of administering this
estate for two years. It's my understanding that under the —-
under the statutes, the debtor has an obligation to maintain
records going back three years, concerning its use of the
sratutory license.

Your Honor, we think the issue before Your Honor is

whether or not this agreement is in violation of law. We don’t

think it is. We have two years to obtain access to, and if

necessary, I suppose, if the law requires, provide to Sound
p
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Exchange, whatever documents they need. Under the APA, the

buyer is not permitted to destroy those records, and we will
rely on our access --

THE CQURT: Ever?

MR, GODSHALL; Not until after the two year period,
Your Honor.

THE COURT: Thank you. All right.

MR. GODSHALL: Yes. And, so, Your Honor, as far as
we're concerned, this agreement is in compliance with law, and
that should end the issue. I think Sound Exchange wants
scmethirg more, I believe they want affirmative covenants from
the buyer, that the buyer will maintain, for their benefit, the
record, or something to that effect but, Your Honor, that
shouldn‘t be the issue here today. The issue 1s whsther this
agreement is in accordance with law. It puts us in violation
of law., I don’t think Sound Exchange suggests it does. So, to
require us to put -- to reguire the inclusion in the order of
affirmative obligations going far beyond the agreement Jjust
because they have a concern that someday they might want
records, and someone might violate the law and not give those
records to them, we think is an inapprcpriate request, but we
think that’s, sort of, the nature of the objection here.

THE COURT: Let me hear from Sound Exchange.

MR. STRATTON: Good afternooﬁ, Your Honor. David

Stratton for Sound Exchange. Your Honor, Mr. Godshall, I
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think, got most of it right, with respect to the issues that we

have resolved. think it might be helpful to explain -- put
this in a context a little bit so you can understand why we’re
concerned about the issues that we’ve raised. The debtor, Your
Honor, as you probably already know, operated, or at least
purported to operate under certain copyright licenses granted
by tb? Federal Copyright Act. Sound Exchange, for it’s part,
is a non-profit cooperation that’s authorized by the copyright
office to receive rovalties on behalf of the copyright owners,
and to receive statements of account, which are, sort of, a
reconciliation of what’s due, and also to conduct audits of the
businesses who are entitled to these statutory licenses so that
it could be determined whether or not the royalties that had
been paid were proper or properliy calculated.

As Mr. Godshall indicated, we had filed an objection
that raised four issues. Two of them have been resolved with
language that I understand the bank, and the buyer, and the
debtors have agreed to include in the sale order, which,
specifically, says a coupie of things. One, that the licenses

provided for in Sections 1112 and 1114 of the Copyright Act,

were not being transferred to the buyer.

And, two, the Afemoral Phono Records ~- if I had
sbout 2C minutes, I’'d try to explain what that is, but it’'s
really not important. I think it buys-a bunch of CD's. It

won’t be transferred to the buyer, unless the copyright owners

J&J COURT TRANSCRIBERS, INC.
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to those recordings consent, which means the owners of the

copyright, and the buyers -- and they've already indicated
they’re willing to do this, will sit down and work out an
arrangement, or not, under which the transfer will take place.
If no arrangement is made, they’re not being transferred as
part of this asset purchase agreement.

Which leaves us with one issue, which is the record
keeping issue. Federal regulations specifically impose an
obligation on this licensee to maintain records, which would
permit Sound Exchange to conduct audits of its operations geing
back not less than three years. So, zo say there is no
obligation and that the asset purchase agreement is not
inconsistent with any law is not correct, There is an
affirmative obligation, created by federal law, which the

bankruptcy code, as near as I can read it, doesn’t eviscerate

or obviate.

And this isn't just a theoretical concern. It's a
real concern, because for the more than two years prior to the
filing of this bankruptcy, the debtor was not paying certain of
its royalties, and we believe the debtor was not calculating
and paying other royalties properly. 8o, this is an issue
which, in fact, we had already teed up, 1f you will, by issuing
a notice of our intent to audit prior to the filing,

Now, the debtor, in our discussions, in our effort to

reszolve this, basically, says, the asset purchase agreement

J&J COURT TRANSCRIBERS, INC.
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| 1l says what it says. If they ask for records, we’re comfortable %

2| in relying on our ability to gain access. But, that doesn’t

3}l really solve the problem from our perspective, and then here’s

4l why. There’s no affirmative obligation that is owed to Sound

et R

5} Exchange, on the buyer’s part, to maintain the records.
6| There’s no affirmative cbligation on the debtor’s part, or the
7t buyer’s part to permit Sound Exchange access to these records,

8l S0, what we’re looking at, potentially, Your Honor, and our

PR IR, TIRTeY)

9l concern is, nobody —— it wasn’t my problem, I didn’t maintain

P

10} the records. That’'s the debtor’s problem, If you want CO

11| pursue a claim against the debtor, pursue a claim against the

12| debtor. That’'s the buyer speaking.

13 Or, we ask for access. We ask to conduct an audit,

14| and we’re then faced with an expensive process of pursuing
15| discovery through this Court to, essentially, chasing our tails

16{ around trying to get access to records, which, by federal law,

17f we're entitled to.

18 So, what’s the solution., Well, the debtor’s sclution
19ll is, the agreement says what it says. We’ll deal with the

20} problem later on, which doesn’t really solve our problem, I

21l have two suggestions to the Court, neither of which, I think,
220l creates an unreagcnable obligation on the debtor’s part or the
23( buyer’s part, the first of which would be teo, as a condition to
24|l approving the sale, simply require the'buyer to do what it’s

25§ going to do anyhow, which is tc meaintain -- we hope it will do,
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excuse me, maintain these records, and to permit us direct

access to them in accordance with federal regulation.

Alternative, require that the debtor provide us
access with the records, notwithstanding that they’ve been
sold. The debtor has the means to accomplish that through it's
asset purchase agreement, to which we are not a party, and that
the buyer agreed to cooperate in providing the debtor access in
response to requests we may make for information, or for
records.

Now, the debtor may say, well, how do we know that’s
going to be a reasonable request? How do we know you’ re not
going to ask for the sun and the moon and the stars? And the
answer is, if they think it's unreasonable, they’ll tell us,
and they won’t give us access, and we'll either have to agree
on what’s reasonable, or we’ll come back to court. But, to
simply say, it’s not a problem, go away. doesn’t recognize our
rights.under federal law.

THE GOURT: Are you seeking any extension of the two
year maintalning the records?

MR. STRATTON: Your Honor, I can check with my
client, but I don’t believe we are.

THE COURT: All right. Response?

MR. GODSHALL: Your Honor, counsel asserts that we
have an obligation to maintain thess ?ecords under federal law

and, therefore, wants that obligation built into cur sale
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order. Of course, there are thousands of federal laws that

this company operates under, and none of those are built into
this sale order.

THE COURT: Well, but none of them are being,
potentially, affected by the sale order, are they? The
debtor’s ability to perform? At least not that I’ve heard.

MR, GODSHALL: Right. But, and I tnink that’s the
issue for Your Honer, Does this purchase agreement give us the
ability to perform, and it does. BAnd what counsel wants is

more. What counsel wants is for you to build into the order,

right now, affirmative obligations that we have no ability -

Your Honor has no ability to assess in terms of reasonableness
because they haven’t asked for anything yet. Counsel said he
didn’t want to, you know, go on a wild goose chase here. Your
Honor -- respectfully, this is all a wild goose chase., I mean,
this is a case, Your Honor, that’s going to result in a
distribution to unsecured creditors of less than ten cents,
Perhaps less than five cents, because the bank’s deficiency
claim is so enormous, and their secured c¢laim is so enormous,
Anrnd, yet, counsel is up here, suggesting, you know, a document
production exercise, you know, that -- of a grand scale, and he
wants Your Honor to, basically, order us to comply with it, you
¥now, sight unseen, in terms of what documents they’'re
requesting and on what terms as leverage. As leverage against

us, as leverage against the buyer, because Sound Exchange has

J&J COURT TRANSCRIBERS, INC,
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to go and negotiate with this buyer going forward. All we're

suggesting, Your Honor, is that this asset purchase agreement

gives us the ability to perform. There’s no reason to think

that the buyer is going to breach its obligations under the

agreement, anymore than there was a reason to think that we
would breach our obligations under the statute before the sale
closes.

I mean, to take counsel’s argument to the extreme,
they should have been running in bere on the first day of the
case, and getting Your Honor to order that we not destroy our
records because of our statutory obligation, They, apparently,
had faith that we wouldn’t destroy them pre-sale, and there’s
no reason -- there’s no more reason to think the buyer is going
to destroy them post-sale. So, the agreement lets us perform -

THE COURT; But the buyer has no obligation to Sound
Exchange?

MR. GODSHALL:; But they have an obligation to us, and
we will sue them if they breach it. And if we’re liable to
sound exchange for some amount of money because we -— we don’t
have access to those records because Capstar destroyed them,
you know, we will seek redress against Capstar. Why in the
world Capstar would expose themselves to that kind of liability
is anycne’s guess. I think there’s abéolutely no reason Lo

think that rhose documents are less safe, post-closing, than

J&J COURT TRANSCRIBERS, INC.
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pre-closing. 2nd all I'm urging Your Honor to do is not to

impose on us some sort of obligation, in a vacuum, before we

know what they demand, and the context in which they demand it.

' Because that could be a tremendous burden on this estate,

that's going to be imposed on us for nothing more than to gain
leverage, because there’s no economic rationale for conducting
the audit they’re talking about.

MR. STRATTON: Your Honor, David Stratten again. The
debtor raises the specter of abusive conduct by my client
without any basis, in fact, for that contention. We haven’t
made a request, today, putting aside the request for notice --
or the notice of audit, for a particular set of documents. 5o,
to say, we’'re going tc engage 1n a cocument production on a
grant scale is, at best, hyperbole,

What we want to know is that the records will be
maintained, and if the debtor wants to assume the obligation to
—— or the risk that they be maintained, that’s fine, and that
we will have access to them if and when we’re entitled to, or
we just decide to, as provided by federal law, that’'s all.

THE COURT: Well, why would you -- what about the
order suggests you won't?

MR. STRATTCN: Your Honor, the debtor won’t have the
records in its possession, and the buyer has no -- we have no
contract with the buyer.

TH

&}

COURT: Yeah, but they have an chligation to the
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debtor to let the debtor have access to it.

MR. STRATTON: BAnd supposs the buyer says to the --
the debtor says to the buyer, Sound Exchange wants access to
the records, and the buyer says, no?

THE COURT: Then the debtor goes in and he gets them
and produces them to you under 2004.

MR. STRATTON: Your Honor, but then we’re drawn into
litigation over our right to access.

THE COURT: What litigation?

MR. STRATTON: The debtor has to come to this court,
or we have to come to this court --

THE COURT: You file a 2004 motion. Under the
regulations, I'm entitled to the following documents. What's
the litigation?

MR. STRATTON: Your Honor, we could do it that way,
or we could deal with it in the sale order to, simply, say --

THE COURT: How would you do it in the absence of a
bankruptcy, when the debtor said, I'm not giving them to you?

MR. STRATTON: Your Honor, in the absence of a
bankruptcy?

THE COURTI: Right. How would you get the records
from the debtor?

MR, STRATTON: We would file -- as we have, we would
issue a notice of our intent to conduét an audit,

THE COURT: They don't let you in the door?
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MR. STRATTON: And -- no, we‘d agree on a time and a

place for the audit, and they’d let us in.

THE COURT: Or they don't.

MR. STRATTON: Then we go to the, I guess, the D.C.
Circuit Court and get a mandatory injunction. But --

THE COURT: Isn’t Rule 2004 the same? You consult
with the debtor regarding the documents you want, they consent
to it, and produce them, or you file a motion here.

MR. STRATTON: What --

THE COURT: In fact, it’s probably easier for you to
do it that way, then outside of bankruptcy.

MR. STRATTON; That’s Ffine, Your Honor. But, then,
how does that deal with the issue of maintaining the records?

THE COURT: The buyer has an obligation to maintain
the records for two years.

MR, STRATTON: That’s the debtor’'s contention, but
first, I would -~ I need to verify that and, secondly, I'm not
sure --

THE COURT: Let me hear the buyer verify that on the
recerd?

MR. STRATTON: That’s fine, Your Honor. I suppose we
can go that way, but let’s make it clear that if we are unable
to get access to the records, and those records are destroyed,
it may very well be our position that.that gives rise to

administrative claims ir this estate. 8o, that nobody thinks

J&J COURT TRANSCRIBERS, INC.




10
11
12

13

17
18
18

26

59
that this is just a bit of a joke, and that sound exchange can

be ignored, If the records aren’t there when we want Lo g0
look at them, then it’s because the buyer’s destroyed them,
then we’ll be back in this Court asserting claims,

THE COURT: All right. Let me hear from the buyer
that the buyer is obligated to maintain the debtoxr’s books and
records £or the two years.

MR. DEHNEY: Your Honor, Robert Dehney again.
Section 17.15 of the asset purchase agreement provides that we
will maintain the records for two years. It lays the protocol

where the debtor will request documents, and we will make them

available. We confirm our understanding that’s two years that -

we maintain the records,

THE COURT: Ckay. All right. Then I’1ll overrule the
remaining objection of Sound Exchange then.

MR. GODSHALL: Your Honor, for the record, the agreed
upon language that we need to add into an amended purchase
order concerning the other aspects of the Sound Exchange
objection, I‘1l just read it. The paragraph provides,
“Notwithstanding anything herein to the contrary to purchase
assets, an assumed contract shall not include any licenses
under 17 USC Section symbols 112(e) or 114, oxr any Afemoral
Phono Records created pursuant to a statutory license under 17
USC Section symbol 112(e} without thé consent of the copyright

owners.”
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Your Honor, that leaves the BMI and Ascap objections.
(Pause)

MR. GODSHALL: Your Honor, the BMI and Ascap
objections both raise a common point, which is that the buyer
has reguested that it, essentially,rbe immunized from successoxr
liability. That immunity is contained in Paragraph 16 of the
sale order.  Your Honor, we believe under the Third Circuit’s
decision under TWA, this Court’s authority to issue that

immunization from successor liability is clear as a general

matter. We have over 40,000 creditors in this case. Ascap and

BMI both argue that they, alone, among those 40,000 plus
creditors, should be extracted from that provision, and they
should be free to make successor liakility claims against the
buyer, The reason given by both is a somewhat unique reason.
Their contention is, Your Honor, because they are operating
under a consent decree, which they entered into under coercion
imposed by the Department of Justice for anti-trust violations.
Because of that, they should have the unique ability to assert
successor liability claims against the buyer when no other
creditor does.

Their argument -- they make, I think, Your Honor -- 1
think you can box them into two different arguments as to why
this, apparently, is the case. The first argument they make,
Your Honoxr, is that it would intrude 6n the jurisdiction of the

Court administering the consent degree for Your Honor to hold
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that there be no successor liability. Your Honor, that

argument is made in the face of the consent decree, which is
attached, I believe, to the Ascap objection. That consent
decree, Your Horor, does not attempt to create in the Court
administering the consent decree, exclusive jurisdiction to
enter all orders and make all findings which, some day, some
how, might have some relevance in some rate proceeding before
the District Court. You can find no such provisions in the
consent decree,

Your Honor, you also can find no mention, whatever,
of the concept of successor liability in the consent decree.

So, any argument that that District Court, in New York, that

administers the consent decree, has the unique and exclusive

apbility to make successor liability findings is, again, nowhere
to be found in the decree, So, Your Honor, we think that the
argument that it would intrude on the jurisdiction of the
District Court has nc merit, as made by each entity.

The other argument that is made, Your Honor, I think
is that it would, scmehow, discriminate against Ascap and BMI
if their contracts were not to be assumed, or if they were
unable to make successor liability arguments in the District
Court, because it would be unfavorable, in terms of treatment
to them. I can’t quite articulate it, as compared to the
treatment being given to other licensées of music to DMX. I

think the argument, Your Honor, is that since other music

J&J COURT TRANSCRIBERS, INC.




10
11
12
13
14
15
16
17
18
19
20

221

23
24

25

62
licenses are being assumed, and cure payments belng made to

those entities, it is somehow unfair that because theilr
operating under a consent decree, and have to give a license to
the new buyer, that we not, in essence, give them an avenue to
get their alleged arrearages cured as well.

1 think there are two responses to that argument,
Your Honor. The first one is, maybe they should get a different
consent decree. It’s nct our problem that they are operating
under a consent decree that gives the buyer the right to get a
license from them, but it’'s, cértainly, within our business
judgment to exercise assumption and rejection decisions.

The other point to make on the discrimination
argument, Your Honor, is that even if it wasn’'t a pProper
exercise of our business judgment not to assume these licenses,
the other licensing agencies, as Your Honor is aware, because
we dealt with them an hour ago, are objecting to the assumption
of their licenses. So, it is hardly an act of discrimination
by the debtor to reject those licenses as well, and to attempt
to preclude BMI and Ascap from making successor liability
arguments as against our buyer, just like every other crediter
is precluded from doing,

THE COURT: All right. Let me hear from either BMI
or Ascap.

MS. THOMPSON: Good afternoﬁn, Your Honor, Christina

Thompson of Connolly, Bowe, Lodge and Hutz, here on behalf of
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sale order, and determining any -~

THE COURT: Don’t read so fast. I don't see
exclusive anywhere in that paragraph. Am I missing it?

MS. BOOTH: I apologize, Your Honor. If that’s the
Court’s position, we’ll go with that.

THE COURT: All right. Does the buyer agreg?

MR. GODSHALL: Well, Your Honor, it’s not there, no
exclusive jurisdiction.

THE COURT: All right. You can’t be heard because
youf‘re not talking inte & microphone.

MR. GODSHALL: Your Honor, the word exclusive does
not appear in Paragraph 3.

THE COURT: Okay.

THE COURT: Let me hear from the buyer,

MR, HEATH: Good afterncon, Your Honoxr. May it
please the Court again., Paul Heath, on behalf of THP Capstar.
It will come as no great surprise to the Court that this --
that obtaining these assets free and clear of any lien claim
incumbrance or other interest and also getting to find of no
successor liability is a central condition set forth in an EPA.
I'm sure that'’s no surprise to the Court, and those are the --
1 think this -- what we're asking for is very standard in,
quite frankly, svery jurisdiction in the United States. 1It'’s,
specifically, allowed, under the Third Circuit’s ruling in IWA.

Ard, make no mistake, we will, if in time it comes to a
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litigation in front of the rate court whether or not, you know,

we are successor to the debtor or whether or not the fact that
the debtor didn’t pay them amounts, and they weren’'t able to
¢ollect those from the debtor that those should be imposed on
us, which, in essence, allows them to collect their claim
against us, We, most certainly, will be waiving the order that
we would -~ were seeking to obtain from this Court. And, you
know, Your Honor, if you would like me to, I’'d be happy to
proffer the testimony of my client to the -- which would be the
effect that if we do not have these findings, and I think this
will be of no great surprise to the Court, you know, that’s not
something we're willing to ~- we will not be in a position to
close this transaction. S0, it’'s a —— you know, just a free
and clear, and no successor findings are central to this
transaction. That’s the whole reason it's being enacted
through a Chapter 11 case, Your Honor.

THE COURT: You are not, though, asking that I
determine that, by virtue of Paragraph 17 that anybody has to
license anything to you under any consent decree entered by
another Court?

MR. HEATH: That’s correct, Your Honor, But we are
-- we are asking that we are not a successor to the debtor
here., Asking for that finding,

THE COURT; All right.

MR. HEATH: Your Honor, would you like me to proffer
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the testimony of my client?

THE COURT: Yas, please.

MR. HEATH: Your Honor, again, I would like to
proffer the testimony of Mr. John Collin. As stated to the
Court earlier, if Mr, Collin was called to the stand, and asked
to testify, he would, again, advise the dourt that he is the
president of THP Capstar, the proposed purchaser here.

He would further testify that, in discussions with

‘his counsel, that one of the specifically negotiated provisions

of this was the free and clear nature of the sale, and also the
finding of no successor liability.

Mr. Collin, further, testified that those provisions
are contained within -- and those reqguirements are conhtained
within the terms of the purchase agreement, and he would
further testify that those were the findings, including the
ertry of the sale order, and form of substance reasonably
satisfactory to the buyer, our closing conditions, and that

absent, you know, satisfactory findings in the debtor’s -- in

. favor of THP Capstar, that THP Capstar would not be prepared to

go forward with this transaction. And that would be the
proffer of Mr. Collin, Your Honor.
THE COURT: All right. Does anybody wish to cross
examine Mr. Collin?
{Pause)

THE COURT: BAll right. I’1l accept the proffered
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testifvy.

MS. BOOTH: Your Honor, I apologize, I was just
trying to turn the microphone so that I could be heard. If I
could have just a moment to confer with my client before you
accept the proffer?

MR, LUBELL: 2and I want it to be clear, Your Honor,
there will be the successor liability provisions in the order.
What we are asking for is the provision that simply says that
you have not, in this order, dictated to BMI or the BMI rate
court what conditions they may consider in issuing new
licenses, or the terms and rates that may be imposed with
respect to those new licenses.

THE COURT: 1I’m not sure I’'d go that far, but I would
be willing to state that nothing in the order shall be
determined -- shall be considered a determination as to whether
or not the successful bidder is entitled to any license under
any consent order.

MR. LUBELL: Okay. Well, that would ke fine.

THE CQURT: I'm not making that determination.

MR, LUBELL: Oxay. And, the terms are rates. It’s
not a determination of that, obvicusly. That’s all we're
asking for, Your Honor.

MS. BOOTH: Your Honor, Rebgcca Booth on behalf of
Ascap. With the addition of the fac that the Court’s not

making a cetermination of the terms or the rates of the new
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licenses, as well as our obligation to issue them. I think

Ascap would be fine with that landguage as well,

MR. GODSHALL: Your Honoxr, I think Ascap and BMI are
really dancing around the i{ssue, When they say that they don’t
want anything in this order to be deemed to be an imposition on
the Court, I mean, that’s the whole nature of a successor
liability limitation, Whatever the effect of that is, 1t is,
Your Honor. Bux the buyer wants a successor liability
immunization ageainst all creditors. ©Now, what the effect is
down the road in some litigation with some o¢other creditor,
that’s for some other court to decide., But, this language that
they’ re asking for --

THE COURT: Well, what about the language I suggest,
that I am not making a determination that they have any
obligation to give a license, or what the rate or terms of that
license shall be?

MR. LEVY: Your Honor, Rick Levy on behal? of the
bank, If I may make one suggestion? I think the concern that
Mr. Godshall is expressing -~

THE CQURT: Could you please step clioser,

MR. LEVY: I'm sorry, Rick Levy on behalf of the
bank. I think the concern that’s being expressed is, if you
say nothing in this order affects -~ constitutes a
determination of whether or not they'%e entitled to a license

under the consent decree, when they apply separately for that,
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the concern is that if Ascap and BMI -- and they, clearly, will

do this, if you include that language in the order, they’ll
take the position that the language that Your Honor would
insert overrides 363 (f), with respect to cutting of successor
ligbility claims. Because, they’ll say that sentence that you
just added is a -— prevents Capstar, when they seek a new
license, from using the 363(f) language as a basis for
defending against a claim by Ascap or BMI that because the
debtor failed to pay its royalty obligations, that Capstar is
prevented from getting a& license.

One suggestion I would have to deal with that problem
is you could include language that says, nothing in this order
entitles Capstar Lo a license, because you’ re not ruling on
that.

THE COURT: Well, then why does it say -- why --

MR. LEVY: But your order -- but your orxrder is going
to have an effect oh what happens in the rate proceeding,
because Ascap and BMI, it will not be entitled to assert, as a
basis for imposing any particular rate, or whether or not to
issue a license based on the fact that the debtor didn’'t pay
its royal feg obligations, And, that ~- it’s clearly -- your
order is going to have an effect in that proceeding.

THE CQURT: Yes, but I'm not making a determination
or ruling. -

MR. LEVY: Can I Jjust say, one way or the cther, but
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your order is going to extinguish successor liability,

THE COURT:; No, it won’t, Excuse me, Yes it will.
It won’t extinguish that claim of the buyers. All right.

MR. LEVY: Or you leave the order silent on that.

The concern is that if you add language, they are going to take
the position that that narrows the scops of 363(f).

THE CCURT: Well, then just say that it’'s not
narrowing the effect of successor liability, or Section 363,
But, I'm not ruling on the effect of the consent decree. 50, I
think we can fashion language that says that.

MR, LEVY: 5o, what -- All right. What would you
propose to add? 1I'm a little concerned that the buyer isn’t
going to be in a position -- that they’re going to be
uncomfortable with the language as restricting --

THE COURT: This order is not a determination of
whether 3MI or Ascap have any obligation to issue a license Lo
them, and under what terms or rates they would have to issue
the license.

MR. LEVY: But doesn’t that restrict their ability to
invoke the free and clear language that’s elsewhere in the
order?

THE CQURT: No. No. I’m just not making a
determination whether they Lave to issue a license, and under
what terms. I’'m not determining the éffect of the consent

decree,
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MR. LEVY: Would Your Honor be willing to include

language in addition to that, that allows Capstar or any other
party to use —-— to invoke any of the provisions —- any of the
cther provisions in the sale order in the other rate
proceeding?

THE COURT: 8ay that again for me. Every time you
turn around you fade out, and I can’t hear you.

MR, LEVY: Yeah. 2And I'm sorry.

{Pause)

MR. GODSHALL: Your Honor, we can do our best to try
to whittle language, or cobble language together here, The
problem is that no matter what language we add, the buyer is
going to be concerned that it will be used in a way to go to
the District Court and say, this language limits the scope of
Paragraph 17 of the order.

THE COURT: So, come up with language that doesn’t?

MR, GODSEALL: I don’t ~--

THE COURT: I am not deciding ~-~ so, it’sg clear. I
am not deciding the effect of these consent ~-

MR, GODSHALL: And I think that is clear to every
person in the courtroom, Your Honor, but if ~-

THE COURT: So, why can’t we put language in that
says that? They’'re going to get the transcript, so you might
as well make it clearez.

MR. GODSHEALL:; But, Your Honor, If you lcok at —- the

N
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lanquage of Paragraph 17, all it says is that the buyer isn’t

the successor, and there’s no successor liability,

THE COURT: Okay.

MR, GODSHALL: I mean, agaln, we’ve got 45,000
creditors in this estate and there’s no exceptions in the sale
order saying, notwithstanding this -~ you know, somebody else,
if they go into some court, someday —-

THE COURT: The other 42 -- 43,998 creditors didn’'t
obiject.

MR, GODSHALL: Right. But, just so -— the question
is whether this objection is appropriate, and whether this
language is necessary for this order to be given effect, and to'
be fair to the creditors. And, Your Honor, it is. If you look
at Paragraph 17, which is the only language of this order that
is of relevance to this dispute, it’'s plain vanilla successor
lisbility language,

THE COURT: Their fear is that the buyer is going to
say, I decided. Under the consent decree they have the
license., I did not decide that.

MR. GODSHALL: And, Your Honor, they can take that

 transcript to the -- of this hearing to the Court and do

whatever they want with it, but --
THE COURT: Well, why can’t you put it in the order?
MR. GODSHALL: Because, again, I'm sure the buyer is

going to be fearful that that language will be used to try to
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eviscerate what was given to them in Paragraph 17, and we can

try to put that language together, but that’s what we're trying
to avoid, and that’s a big problem here.

THE COURT: Well --

MR, LEVY:; Because that -~ what it comes down to, the
language you would insert still does not limit the provision --
the free and clear language, and the no successor liability
language elsewhere in the order.

THE COURT: Right.

MR. LEVY: I mean, I guess if we draft -- if we add
your language, but make clear -~ with a provisc that that
doesn’t limit the scope or effectiveness of a free and clear
and no successor liability lanquages elsewhere, maybe, you Kknow

MR, LUBELL: Your Honor, they have the right to make
these arguments to the Court. If the Court decides we’re

correct, we’ll be back here. We'’ll be fighting about cure

'claims, If the Court rules against us, we will know how to

cperate in the future in terms of, you know, how much credit to
extend, when to terminate a license, and you know, I think
Capstar just has to be careful what they wish for in terms of
taking on this litigation.

MR. LEVY: Your Honor, if we may Jjust take a recess
to see if we can work on language or, at least, propose

different versions of it.
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THE COURT: All right.

MR. LEVY: And see if we can resolve it that way.

THE COURT: BAll right.

MR. STRATTON: Your Honor, one comment, and no I'm
not geoing to weigh into this issue. Going back to the Sound

Exchange objections, debtor’s counsel indicated that we had

' withdrawn the cbjection with respect to the rate that the buyer

might be entitled to. Actually, we’re not going forward on it,
but we’re not withdrawing it in the sense that we're ~- it’s
being adjudicated due to neon-prosecution, And the reason for
that is, simply, that nothing -- according to the buyer’s
reply, filed, I guess, on Friday, nothing in the sale order
attempts to adjudicate what rate the successful bidder is
entitled to under its statutory licenses. 5o, since the issue
isn’t being brought to the Court by the debtors, we don’t need
it decided, and we can leave the record that way. I just
wanted to clean that up.

THE COURT: Thank you,

MR. STRATTON: Thank you.

THE COURT: All right. Let’s take a short recess
then,

(Tape Off)
COURT OFFICER: 2All rise. You may be seated.
THE COURT: Where are we? ‘

MR. GODSHALL: Your Honor, with respect to the Ascap
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Excluded Coptracts

1. Anodelan'mnwtsmdamngﬂnmxswhhmdumsmfmm(})Amndup
Society of Composers, Authocs and Publishers ("ASCAF™), (ii) Broadcast Music, Inc., and (i)
RYAA/SomdBxehange, incleding, withoot mitation, the Letier Agreement dated June 14, 2000
between American Society of Composars, Anthors and Poblishers and ABY Music Network, Jirc.

2. Thefollowing enployment agrecnents:

2.

b

f.

g

Offcr Letter dated Jaunary 23, 2004 by aad botween Simon
Bexon and DMX Music, Tc,

Bmployment Offer Lettar dated January 23, 2004 by and between Timothy
Seaton and DMX Music, Inc.

Bmployment Agmement dated February 10, 2004 by and between Nick
Wilson and Maxide Acquisition, The, .

Bmployment Agrcemont dated May 1, 2003 by and between Wymne
Robertz and Maxide Acquieition, Ins, ’

Rroployment Agrecment dated My 1, 2003 by and betwoen Barry Knittel
and Maxide Acquisition, Inc,

Raployment Agteemc.nt dateg May 1, 2004 by end belween Merk D.
Rozells and Maxide Acguisition, Inc.

Employment Agrcement dated August 16, 2004 by and between Robert D,
Baxter and Maxide Acquisition, Inc,

3,  Thefollowing real property Jeascs:

-

weA2tp

Industrinl Multi-Tenant Lease deted October 6, 1999, as amended or
extended, by mnd between AMB Fropesty, LP. and DMX Music, Inc.,
formerly known s DMX, LLC, {or premises in Orlando, Florida,

Tease, as amended or exiended, by and between AMB Tnstitutionsl
Alliance Fund X, L.P, and DMX Musle, Inc., for premises in Concord,
Califomia,

Ycase Agrecment, as amended or extended, by and between Church Strect
Partners LLC and DMX Music, Inc., for premises in Concord, North
Carolina. .
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IN THE UNTTED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: } Chapter I}

)
MAXIDE ACQUISITION, INC,, et al.)} } Case No. 05-10429 (MFW)
} (Jointly Administered)
Debtors.
(Re: Docket No. 20)

ORDER: (I) APPROVING SALE BY DEBTORS OF SUBSTANTIALLY
ALL OF THEIR OPERATING ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS,
ENCUMBRANCES AND OTHER INTERESTS PURSUANT TO
SECTIONS 363(b), () AND (m) OF THE BANKRUPTCY CODE,
(IT) ASSUMING AND ASSIGNING CERTAIN EXECUTORY CONTRACTS
AND UNEXPIRED LEASES; AND (IIf) GRANTING RELATED RELIEF

This matter coming before the Court on the “Motion Of The Debtors For An
Order: (1) Approving Sale By Debtors Of Substantially A1l Of Their Operating Assets Free And
Clear Of Al Liens, Claims, Encumbrances and Other Interests Pursuant To Sections 363(0), (§
And (m) Of The Bankruptcy Code, (II) Assuming And Assigning Certain Executory Contracts
And Unexpired Leases, And (1I1) Granting Relared Relief” (the “Sale Motion™)?, filed by the
above-captioned debtors and debtors in possession (collectively, the “Debtors™ or the “Sellers™;
the Court having reviewed the Sale Motion and having heard the stalements of counsel regarding
the relief requested in the Sale Motion and having considered the evidence proffered in support

of the rclief requested in the Sale Motion at a hearing before the Court (the “Sale Hearing™); the

! The Debtors consist of the following entities; Maxide Acquisition, Inc., a Delaware corporation; AEI Music
Network, Inc., a Washington corperation; DMX Music, tac, a Delaware corporation; and TEMPO Sound, Inc., &
Qklahorma corporation

2 Capitalized terms not otherwise defined herein shall have the meanings set forth in the Final APA (as
defincd betow).
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Court finding that, inter alia, (a) the Court has jurisdiction over this matier pursuant to 280U.S.C.
§§ 157 and 1334; (b) this is a core proceeding pursuant to 28 U.S.C. § 157(bX2); {c) venue of
these chapter 11 cases in this district is proper pursuant to 28 U.S.C. §§1408 and 1409; and (d)
notice of the Sale Motion and the Sale Hearing was sufficient under the circumstances, the Court
having determined that the legal and factual bases set forth in the Sale Motion and in the record
at the Sale Hearing establish just cause for the relief granted herein and it appearing that the
relief requested is in the best interest of the Deblors’ estates, their creditors and other parties in

interest;

A. The Debtors filed petitions for relief under chapter 11 of the Bankruptcy Code on
February 14, 2005 (the “Petition Date”) thereby commencing these jointly administered cases
(the “Chapter 1] Cases”) .

B. On February 14, 2005, the Debtors also filed the Sale Motion.

C. All parties expressing interest in bidding on ail or any portion of the Purchased
Assets were provided sufficicnt information by the Debtors to make an informed judgment as to
whether to bid on all or any portion of the Purchased Assets.

D. A Sale Auction of the Purchased Assets was held on May 9, 2005, at 1:00 p.m.
Eastern time at the offices of Pachulski Stang Ziehl Young Jones & Weintraub P.C., 919 N.

Market Street 17 Floor, Wilmington, Delaware. At the conclusion of such Sale Auction, THP
Capstar Inc., a Delaware corporation (together with its assigns and designees the “Purchaser’™)
was selected to be the Purchaser of the Purchased Assets (the “Proposed Sale™). Purchaser is a

newly formed cntity unaffiliated with the Debtors or any of their equity interest holders.
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Adequate notice and opportunity to bid at the Sale Auction was provided by the Debtors to all
creditors and parties in interest.

E. There has been an adequate notice and opportunity for creditors and all parties in
interest to appear and be heard on the Sale Motion.

F. Based upon the representations tendered and evidence presented at the Sale
Bearing, the Debtors have articulated reasonable business judgment and have demonstrated good
faith for seeking a prompt sale of the Purchased Assets. The Court finds that a prompt salc of the
Purchased Assets is required if the Debtors and their estates are 10 obtain maximwm value from
the Purchased Assets. Consummation of the Proposed Sale will result in the maximization of the
value of the Debtors’ estates. The Court further finds that approval of the Proposed Sale is in the
best interests of the Debtors’ estates and their creditors and, afer consideration of all salient
factors, there are good and sufficient business justifications for the Proposed Sale contemplated
by the Sale Motion, outside of the context of a plan of reorganization or liguidation, and that the
required standard of a “sound business purpose” has been established.

G. Due and adequate notice and an opportunity to be heard in-accordance with all
applicable laws, the Overbid Procedures Order and the Final APA (as defined below) were given
{0 all creditors and interested parties in the Chapter 11 Cases and any and all other affected or
interested parties, including, but not limited to, all federal and statc environmental and taxing

authorities.
H. Based upon the representations tendered and evidence presented, the Purchaser is
a good faith purchaser for value within the meaning of section 363(m) of thc Bankruptcy Code

and is entitled to all protections thereof. The Court finds that the negotiations with the Purchaser
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of the applicable asset purchase agreement and all exhibits and schedules thereto (as heretofore
modified or amended, collectively, the “Final APA™)3 and all actions of the parties to the Final
APA with respect to the Proposed Sale were at arms’ length and in good faith. Further, there is
no evidence of the existence of any agreement among potential bidders to control the bidding
process or the Purchase Price that woufd permit the Final APA or the transactions contemplated
thereby to be voided under § 363(n) of the Bankruptcy Code. The terms of the Proposed Sale are
fair, and the Purchase Price represents the highest and otherwise best offer for the Purchased
Assets and constitutes reasonably equivalent value for the Purchased Assets.

L The prox'risions of sections 365(b) and 365(f) of the Bankruptcy Code have been
satisfied with respect to the Assumed Contracts that are to be assumed and assigned to the
Purchaser. ‘The provisions of Section 365(b) of the Bankruptcy Code have been satisfied with
respect to the Debtors’ assumption of the Final APA.

J. The conditions under Sections 363(h) and 363(f) of thc Bankruptcy Code
providing for the Debtors’ sale of the Purchased Assets to Purchaser free and clear of any and all
Liens, Claims, Bncumbrances (as defined below) and other interests have been satisfied.
Pursuant to Section 363(f) of the Bankruptcy Code, except for the Assumed Liabilities under the
Final APA, Purchaser is not a successor of or to any of the Debtors for any fixed or contingent,
known or unknown Lien, Claim, Encumbrance or other interest against any of the Debtors or any

of the Purchased Assets including but not limited to any Claims held by Broadcast Musice, Inc.

3 A true and correct copy of the Final APA (exclusive of schedules but inclusive of the First Ameadment
attached thercto) is attached hereto as Exhibit “A” and incorporated herein for all purposes.

5508400 1\DOCS DE:105675.6 4




(“BMTI™) or the American Society of Composers, Authors and Publishers (*fASCAP”) against any
of the Debtors.
K. By this Sale Order, the Debtors are not assuming and shall not be deemed to have

assumed any license or other agreements or obligations with BMI and ASCAP. Purchaser is not

assuming or taking an assignment of any license or other contracts or obligations the Debtors

have with BMI and ASCAP. Any and all Claims BMI and ASCAP have or may wish to assert

with respect to such licenses or other agreements shall not be asserted against the Purchaser.

L. AR findings of fact and conclusions of law made on the record of the Sale
Hearing are incorporated herein by reference. Findings of fact that constitute conclusions of law

shall be considered as such and vise versa.

ACCORDINGLY, IT IS HEREBY ORDERED THAT:

1. The Sale Motion is granted on the terms and conditions sct forth herein.
The Final APA and the transactions contemplated thereby are approved on the terms and
conditions set forth herein, and, to the exient the Final APA was entered into prepetition between
the Debtors and the Purchaser, such Final APA is hereby assumed by the Debtors pursuant to
Section 365 of the Bankruptey Code. To the extent that any of the terms of this Sale Order may
conflict with the Final APA, this Salc Ocder shall control.

2. Debtors are authorized to and shall sell, assign, transfer and deliver to the
Purchaser, and the Purchaser shall purchase, acquire and take assignment and delivery of the

Purchased Asscts in accordance with the terms and conditions of the Final APA and this Sale

Order.
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3 The Court re;cains jurisdiction for the purpose of enforcing the provisions
of the Final APA and this Sale Order and determining any disputes arising therefrom, protecting
the Purchaser or any of the Purchased Assets from and against any Liens, Claim, Encumbrances
and other interests, and adjudicating any and all remaining issues concerning the Debtors’ right
and authority to assume and assign the Assumed Contracts and the Purchaser’s rights and
obligations with respect to such assignment and existence of any default under any Assumed
Contract.

4, Debtors are authorized to sell the Purchased Asscts pursuant 10 seclions
363(b), (f) and (m) and 365 of the Bankruptey Code free and clear of any and all Liens, Claims,
Encumbrances and other interests, with such Liens, Claims, Encumbranees and other interests to
altach to the sale proceeds of the Purchased Assets with the same validity, priority and perfection
as existed immediately prior to such sale.

s. Purchaser and Debtors are authorized to close the Proposed Salc
immediately upon entry of this Sale Order.

6. Upon failure to consummate the Proposed Sale of the Purchased Assets
because of a breach or failure on the part of the Purchaser, the Debtors may select in their
business judgraent, and in consultation with the Agent and Creditors” Committee (as these latter
two terms are defined in the Sale Motion), the next highest or otherwise best Qualified Bid(s) to
be the Successful Bid(s) (as these latter two terms aré defined in the Overbid Procedures Order)

without further order of the Court.

7. The Purchaser is found to be a good faith purchaser within the meaning of

section 363(m) of the Bankrupicy Code and shall be entitled to Lthe protections afforded a good

$5084-001\DOCS_DE 105675.6 6



faith purchaser pursuant to such section. The Purchaser has acted in “good faith” in connection
with the Proposed Sale.

B. The Clqsing of the Proposed Sale of the Purchased Assets may take place
even if a party in interest appeals this Sale Order, so long as this Sale Order has not been stayed.

9. Upon the closing of the Proposed Sale, the Debtors are hereby authorized
and directed, pursuant to Bankruptey Code §§ 363 and 365, to assume and assign the Assumed
Contracts to the Purchaser. Upon the closing of the Proposed Sale, (a) the Purchaser shall pay, in
accordance with the terms and conditions of the Final APA, to each of the counterparties to the
Assumed Contracts the Cure Amount as set forth in Exhibit B attached hereto, which payment
shall be in full and final satisfaction of all obligations and as full compensation to the
counterpartics for any pecuniary losses under the Assumed Contracts pursuant to Bankruptcy
Code § 365(b)(1); and (b) Debtors are authorized and directed to make any payments required of
Debtors to be paid in conjunction with the Proposed Sale. Payment of the Cure Amouats to the
counterparties shall be made as soon as practicable after the entry of this Sale Order and closing
of the Proposed Sale.

10.  The Assumed Contracts will be assigned to the Purchaser, and will remain
valid and binding and in full force and effect in accordance with their respective terms for the
benefit of the Purchaser, notwithstanding any provision in such contracts or leases (including
those described in sections 365(b)(2) and (f)(1) and (3) of the Bankruptcy Code), or applicable
law that probibits, restricts or conditions such assignment or transfer or terminates or modifies or

permits a party other than the Debtors to terminate or modify such Assumed Coniracts on

account of such assignment or transfer, including, without limitaticn, all preferential rights or
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sights of first refusal of any kind or nature whatsoever, pursuant to Bankruptcy Code 365(f);
provided that such prohibition, restriction or condition on assignment or transfer shall be negated
only with respect to transfers and assignments effected pursuant to the Final APA and the Sale
Order, and that such prohibitions, restrictions and conditions on assignment shall otherwise
remain in full force and effect and a part of the contract or lease so assigned or transferred.

11.  The Final APA and all Assumed Contracts that are assigned to the
Purchaser and such other contracts entered into by any of the Debtors as are necessary té
cffectuate the transactions contemplated in the Final APA are enforceable pursuant to their terms
and applicable law.

12,  The Debtors are further authorized and directed to take any and all actions
reasonably necessary or appropriale to consummate the proposed assignment of the Assumed
Contracts to the Purchaser, as specified in the Sale Motion and in the Final APA, except for the
Purchaser’s obligation to pay the Cure Amounts as provided herein and in the Final APA. The
Purchaser shall have no liability for any defaulis under the Assumed Contracts (except as may be
specified in the Final APA or with respect to the payment of the Cure Amounts) that occurred
prior to the assignment of the Assumed Contracts and the Purchaser has provided adequate
assirance of future performance of and under the Assumed Contracts within the meaning of

Section 365(b)(1)(C) of the Bankruptcy Code. Pursuant to Bankruptcy Code § 365(k), the

Debtors are relieved of any liability for any breach of any Assumed Contracts occurring aRer the
assignment of such Assumed Contracts to the Purchaser.

13.  There shall be no rent accelerations, assignment fees, increases (including

advertising or royalty rates) or any other fees charged to the Purchaser as 4 result of the
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assumption, assignment and sale of the Assumed Contracts. The validity of the assumption,
assignment and sale to the Purchaser shall not be affected by any dispute between any of the
Deblors or their affiliates and another party to an Assumed Contract regarding the payment of
any amount, including any Cure Amount under the Bankruptcy Code.

14.  This Sale Order is and shall be effective as a determination that, upon
closing of the Proposed Sale under the Final APA, all liens, claims, rights, Encumbrances and
other interests (except for Permitted Liens under the Final APA) existing as to the Purchased
Assets conveyed to the Purchaser have been and hereby are terminated and declared to be
unconditionally released, discharged and terminated solely as to the Purchased Assets (and
expressly excluding the Excluded Assets and/or sale proceeds of the Purchased Assets), and such
determination shall be binding upon and govern the acts of all persons and entities, including all
filing agents, filing officers, administrative agencies or units, governmental departments or units,
secretaries of state, federal, state and local officials and all other persons and entities who may be
required by operation of law, the duties of their office, or contract, to accept, file, register or
otherwise record or release any documents or instruments, or who may be required {o report or
insuze any title or state of title in'or to any of the Purchased Assets conveyed to the Puschaser.
Each of the Purchaser and the Debtors shall take such further steps and execute such further
documents, assignments, instruments and papers as shall be reasonably requested by the other to
implement and effectuate the transactions contemplated in this Sale Order and the Final APA.
Subject to closing of the Proposed Sale under the Final APA, ail I.iens, claims, rights,
Encumbrances and other interests {except for Permitted Liens) of record as of the date of this

Sale Order shall be forthwith removed and stricken as against the Purchased Assets (and
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expressly excluding the Excluded Assets and/or sale proceeds of the Purchased Assets). All
persons or entities described in this paragraph are authorized and specifically directed to strike
all such recorded liens, claims, rights, Encumbrances and other interests {except for Permitted
Liens) against the Purchased .Asscts (and expressly excluding the Excluded Assets and/or sale
proceeds of the Purchased Assets) from their records, official and otherwise.

15.  All persons or entities that have filed statements or other documents or
agreements evidencing liens, claims, righi's, Encumbrances and other interests {except for
Permitted Liens) are hereby directed to deliver to the Debtors or the Purchaser prior to the
closing of the sale of the Purchased Assets to the Purchaser, in proper form for filing and
executed by the appropriaie parties, termination statements, instruments of satisfaction, releases
of liens and encumbrances, and any other documents necessary for the purpose of documenting
the release of all liens, claims, rights, Encumbrances and other interests (except Permitted Liens)
that the person or entity has or may assert with respect to any of the Purchased Assets. Inthe
event that any such person or entity should fail or refuse to comply with the requirements of this
paragraph, the Dcbtors and/or the Purchaser are hercby authorized to execute and file such
statements, instruments, releases and other documents on bebalf of such persons or entity with
respect to any of the Purchased Assets (and expressly excluding the Excluded Assets and/or sale
proceeds of the Purchased Assets).

16.  On the Closing Date, all right, title and interest in and (o the Purchased
Assets shatl be immediately vested in the Purchaser pursuant to Bankruptcy Code §§ 363(b) and
(f) and 365, free and clear of any and al} liens (including but not limited to any and ali “licns” as

defined in Bankruptcy Code § 101(37), except the Permitted Licns (“Liens™)), claims {inciuding
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but not limited to any and al] “claims™ as defined in Bankruptey Code § 101(5) and Liabilities,
except the Assumed Liabilities (“Claims™)), mortgages, deeds of trust, guarantees, sccurity
agreements, security interests, pledges, options, servitudes, liens, hypothecations, charges,
employee benefits and obligations, rights of first refusal or set-off, restrictions, encumbrances
and other interests in or with respect to any of the Purchased Assets (including without limitation
any options or rights to purchase such propesty and any mechanic’s or tax liens), whether
asserted or unasserted, whether known or unknown, whether arising prior to or subsequent to the
filing of the Debtors” Chapter 11 Cases, whether imposed by agreement, understanding, law,
equity or otherwise (collectively, the “Encumbrances”) (all of the foregoing are subject to the
exception of the Permitted Liens), with such Encumbrances to attach to the sale proceeds of the
Purchased Assets with the same validity, priority and perfection as existed immediately prior to
such sale.

17. Except for the Assumed Liabilities under the Final APA, the Purchaser
shall not be Liable for any Claims against the Debtors, and the Purchaser shall have no successor
or vicarious liabilities of any kind or character whether known or unknown, whether asserted or
unasserted, as of the Closing Date, now existing or hereafter arising, whether fixed or contingent,
with respect 1o any of the Debtors. Except for the Assumed Liabilities under the Final APA,
under no circumstance will the Purchaser be deemed a successor of or to any of the Debtors for
any fixed or contingent, known or unknown Lien, Claim, liabilil).', Encumbrance or other interest
against any of the Debtors or any of the Purchased Assets, and the Purchaser shall have no
lability as a successor to any of the Debtors. The sale, transfer, assignment and delivery of the

Purchased Assets shall not be subject to any such Liens, Claims, Encumbrances or other
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interests, except for the Permitted Liens and Assumed Liabilities as provided under the Final
APA, including but not limited to the Debtors’ obligations under the Assumed Contracts to the
extent such obligations arise after the Closing batc or as otherwise provided in the Final APA.
All counterparties to Assumed Contracts shall have no recourse against Purchaser or the
Purchased Assets to satisfy any default by Debtors (other than Cure Amounts which Purchaser i.s
required to pay under the Final APA and any other Assumed Liabilities); instead such
counterparties shall lock solely to Debtors or to the proceeds of sale.

18.  This Sale Order is not a determination as to whether the Purchaser is
entitled to obtain any licenses under the BMI or ASCAP consent decrees (as such consent
decrees are described in their respective objections — Docket Nos. 299 ar.xd 309), norisita
determination regarding the rates and terms upon which any such license may be granted,

provided, however, that the foregoing is not intended to and shall not in any way limit the scope

and effect of any other provision of this Sale Order.

19.  Pursuant to Bankrupicy Code Sections 105(a) and 363, the Court hereby
issues a permancnt injunction against the holders of any Liens, Claims, Encumbrances or other
interests against any of the Debtors or the Purchased Assets with respect to assertion of or taking
amy action to collect or enforce such Liens, Claims, Encumbrances or other interests against any
of the Purchased Assets or Purchaser except for the Assumed Liabilities and Permitted Liens.
Pursuant to Scction 363(f) of the Bankruptcy Code, any and all C%aims that BMI or ASCAP have

or may wish to assert with respect to any licenses or other agreements with the Debtors shail not

be asserted against the Purchaser.
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20, All persons or entities who are presently, or on the Closing Date may be,
in possession of any of the Purchased Assets are hereby directed to surrender possession of the
Purchased Assets to the Purchaser on the Clesing Date.

21.  Effective as of the Closing Date, Debtors and their estates shall be deemed
(without further actions or order of the Court) to have sold to Purchaser and immediately
thereafter to have released and discharged all of their right, title and interest in and to all claims,
causes of action, choses in action, rights of recovery or setoff of any kind (including any
preference or other avoidance claim) against any Person (ww) who is a Seller Sybsidiary, (xx)
who is a counterparty to an Assumed Contract (excluding any employment agreements), (yy)
who holds an Assumed Liability; provided, however, that (i) clauses (xx) and (yy) shall not
include any claims, causes of action, choses in action, rights of recovery or setoff of any kind
(inchuding any preference or other avoidance claim under the Bankruptcy Code) that are
unrelated to the applicable Assumed Contract or Assumed Liability; (i) such release and
discharge by the Sellers shall not affect, in any way, any claims, causes of action, choses in
action, rights of recovery or setoff by the Purchaser against any Person (including, without
limitation, any Person identified in cléuscs (ww), (xx), (vy), or above). Effective as of the
Closing Date, Debtors and their estates shall also be deemed (without further actions or order of
the Court) to have sold to Purchaser and immediately thercafier to have released and discharged
all of their right, titlc and interest in and to all preference and other avoidance claims and causes

of action existing by virtue of the Bankruptcy Code against any Person who is an officer,

director, employee or agent of any Debtor and who is employed by Purchaser or any subsidiary
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of Purchaser immediately after Closing, but only to the extent that such clairns and causes of
action involve aggrepate transfers of less than $5,000.

22.  Except to the extent provided in the Final APA, Purchaser shall have no
liability or responsibility for any Claim against or Liabilities of any of the Debtors, any Affiliate
of any Debtor or any insider of any Debtors or any Lien or Encumbrance, other than the
Assumed Liabilities and Permitted Liens.

23.  The Debtors are hereby authorized and directed (1) to make all payments
specificd in clanses (i) through (viii) of Section 5.02(b) of the Final APA as deductions from the
Purchase Price at Closing, and all payments required by Sections 5.04(c), (¢) and (), Section
9.01(a) (subject to a $100,000 cap with respect to consideration necessary to obtain Required
Consents) and 9.01(h), 9.10 and Section 9.11 (subject to a §15,000 cap) of the Final APA, and
(if) to make all payments that are required to be made by Debtors under Article XIV of the Final
APA after the Closing Date solely from the Holdback Amount (as defined in Section 14.06 of
the Final APA), and provide that all such payments shall be (x) deccmed allowed administrative
expenses of the Debtors’ estates under § 503(b) of the Bankruptcy Code (but in the case of
Debtors’ payments under Article XIV of the Final APA limited in recourse to the Holdback
Amount), (y) senior in right of payment to any of Debtors’ creditors (including, without
Jimitation, the Secured Lenders) and (2) senior in priority o any and all Liens on the Debtors’
property (including, without limitation, Liens of the Secured Creditors); provided, however, that
the payment of all amounts owing by Debtors under Article XIV :shakl be limited in recourse
solely to the Holdback Amount, and consequently shall not be made from any other property of

Debtors or proceeds thereof and shall not be senior in right of payment to, ar senior in priority to
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any Liens of, any of Sellers’ creditors with respect to any property of Debtors other than the
Holdback Amount.

24.  Each and every term and provision of this Sale Order shall be binding in
all respects upon the Purchaser, the Debtors, the Debtors’ bankruptcy estates, the Debtors’
creditors, all persons or entities holding an interest in any of the Debtors, including, without
limitation, any person or entity purporting to hold Liens, Claims, Encumbrances or other
interests sgainst all or any portion of the Purchased Assets. The Final APA and the transactions
and instruments contemplated thereby shall be enforceable against and binding upon and shall
not be subject to rejection or avoidance by the Debtors or any chapler 7 or chapter 11 trustee for
any of the Debtors or their estates or any other person or entity on behalf of any Debtor.

25.  Nothing in this Sale Order is intended to or shall be deemed to modify the
terms of the Final APA except as expressly provided herein.

26. The F{nal APA may be modified, amended, or supplemented by the
parties thereto, in a writing signed by both parties, with the written consent of the Agent and
Creditors’ Comunittee, in accordance with the terms thereof without further order of the Court,
provided that any such modification, amendment, or supplement is not matertal. The terms and
provisions of this Sale Order shall inure to the benefit of and shall be fully enforceable by
Purchaser’s successors and assigns.

27. This Sale Order shall be effective immediately upon entry pursuant to
Rule 7062 and 5014 of the Federal Rules of Bankruptey Procedure.

28.  Notwithstanding anything hercin to the contrary, but subject in all respects

to paragraph 22 and 23 of this Sale Order, the terms and conditions of that certain Interim Order
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(1) Authorizing Debtors To Incur Post-Petition Secured Indebtedness, (2) Granting Security
Interests And Priority Claims Pursuant To 11 U.8.C. § 364, (3) Granting Adequate Protection,
(4) Madifying Automatic Stay And (5} Setting Final Hearing, entered by this Court on February
14, 2005 (or subsequent final order) (the "DIP Order") are in full force and effect and ail sale
proceeds of the Purchased Assets payable to the Debtors under the Final APA shall be subject to
and treated in accordance with the DIP Order.

29,  Nothwistanding anything herein to the contrary, the executory contracts
and unexpired leases set forth on Exhibit C to this Sale Order shall not be assumed and assigned
to the Purchaser.

30,  Notwithstanding anything herein 1o the contrary, the Purchased Assets and
Assumed Contracts shall not include any licenses under 17 U.S.C. §§ 112(e) or 114, or any
ephemeral phonorecords created pursuant to a statutory license under 17 U.S.C. § 112(e) without
the consent of the copyright owners,

31,  Notwithstanding any provision to the contrary in this Order, the Asset
Purchase Agreement or any other related sale documents, to the extent that Debtors cannot
obtain the necessary consents (i.¢. the Japan Required Consent and the New Zealand Required
Consent) 1o have the stock of DMX Music Japan and SK'Y DMX Music Limited transferred to
THP Capstar prior 1o the sale closing date as set forth in the Asset Purchase Agreement
(collectively "The Japan and New Zealand Contracts”), The Japan and New Zealand Contracts
shall not be assured or assigned to THP Capstar, and shall be deemed rejected as of that date.

32, All of the sale proceeds from the Sale other than $12 million (the

"Retained Sale Proceeds” and all sale procecds other than the Retained Sale Proceeds, including
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any post-closing proceeds, collectively, the "Distributed Sale Proceeds™) shall be remitted to the
Agent on behalf of the Agent and Lenders for provisional application to the Indebtedness in
accordance with, and as defined in, the final debtor-in-possession financing (the "Financing
Order™) and subject to the reservation of rights provisions of Paragraph 12 of the Financing
Order; provided, however, that the Lenders shall be severally, but not jointly, responsible for any
obligation to return or otherwise disgorge any portion of the Distributed Sale Proceeds that was
remitted by the Agent to the Lenders, and the Agent shall not have any liability with respect to
any portion of the Distributed Sale Proceeds required to be retumed or otherwise disgorged
(other than any portion of the Distributed Sele Proceeds retained by the Agent for application to
any Indebtedness owed to the Agent in its capacity as Agent) and the Agent's indemnification
and expense reimbursement rights vis-a-vis the Lenders pursuant to the DIP Credit Decuments
and the Pre-Petition Loan Documents shall remain in full force and effect. The amount of the
Retained Proceeds shall not be probative of how the sale proceeds from the Sale are allocable to

the Purchased Assets, and all parties reserve all of their rights with respect thereto.

Dated: May \le, 2005 N XN NS

Honorable Mary F. Walrath
Chief Judge, United States Bankruptcy Court
for the District of Delaware
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Pepper Hamilton 1P

Hercules Plaza, Suie 5100
1313 Marker Sereet

P.Q. Box 1709

Wilmingron, DE 19899-1709
302.777.6500

Fax 302.421.8390

David B. Stratton
direct dial: 302-777-6566
strarond@gpepperlaw.com

August 9, 2005
VIA FEDERAL EXPRESS

Patrick Breeland, Esq.
Vinson & Elkins LLP
Terrace 7

2801 Via Fortuna, Suite 100
Austin, TX 78746

Re: THP Capstar, Inc. (“Capstar”)

Dear Mr. Breeland:

As you may recall, this firm represents SoundExchange, Inc. in the chapter 11
proceedings filed by Maxide Acquisition, Inc. (“Maxide”) and its related entities.
SoundExchange has advised us that Capstar filed a Notice of Use of Sound Recordings Under
Statutory License (an “Initial Notice”) with the United States Copyright Office on June 3, 2005,
identifying Capstar as operaling a preexisting subscription service (“PES”), an eligible non-
subscription transmission service, and a new subscription service for digital audio transmissions
of sound recordings under 17 U.5.C. § 114(d)(2). The Iritial Notice also has a handwritten
comment that the new subscription service statutory license was selected "o the extent [Capstar
is] not a preexisting subscription service.” Based on the nature of the transaction approved by
the Court, the provisions of the Asset Purchase Agreement (“APA”), the order approving the sale
(the *Sale Order™”) and statements made by counsel for Capstar and Maxide in support of the
sale, the position that Capstar is entitled to operate a PES is untenable and may have unintended
consequences of which we thought you should be aware.

As you know, Capstar only acquired certain assets of Maxide. It did not acquire
the equity interest in Maxide and it did not acquire Maxide’s business in its entirety.
Specifically, among other things, neither the APA nor the Sale Order provide for the transfer of
Maxide’s rights as a PES to Capstar, To the contrary, the APA and the Sale Order both
explicitly provide that the copyright licenses owned by Maxide were not transferred to Capstar,
Because the licenses held by Maxide and its status as a PES are inextricably intertwined, it is
impossible for Capstar to qualify as a PES. '

WL: #173582 vI (27 XG01'.DGC)
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Pepper Hamilton L

Patrick Breeland, Esq.
August 9, 2005
Page 2

The Sale Order and the record at the sale hearing also refute the position Capstar
now wishes to take in front of the Copyright Office. At Capstar’s insistence, the Sale Order
contains a finding that Capstar “is a newly formed entity unaffiliated with the Debtors or any of
the equity interest holders.” As you will recall, this was a key point in Judge Walrath’s ruling
that Capstar was not a successor to Maxide. You will also recall that Capstar argued at great
length that it could not and should not be considered Maxide’s successor in response 10
arguments raised by BMI and ASCAP. Capstar cannot now argue that it is Maxide’s successor
when it comes 10 being a PES.

If Capstar persists in its position that it is the successor to Maxide's business,
SoundExchange reserves the right to take the position that Capstar is liable for all vnpaid
royalties, late fees and other charges (which may exceed $2 million) that Maxide owes to
SoundExchange. Of course, other creditors, as well as BMI and ASCAP, may also use Capstar’s
position in the Copyright Office to persuade Judge Walrath that Capstar should be considered as
Maxide's successor for purposes of being liable for claims against Maxide.

Once you have had a chance to discuss this Jetter and the issues it raises with your
client, 1 would appreciate it if you would advise me if Capstar intends 10 pursue its status as a
PES in the Copyright Office. Capstar must make its first royalty payment to SoundExchange by
Augnst 14,2005, for any reproductions or transmissions of sound recordings it made under the
Section 112 and 114 staratory [icenses during the period June 3-30, 2005, and SoundExchange
has asked us to inform you of its position so that Capstar can avoid any liability for failing to pay
the proper royalty rates. Ilook forward to hearing from you.

Vegy traly yours,

David B. Stratton

cc! Gary R. Greenstein

DBS/rtb
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soundexchange 1230 GONNECYICUT AVE, NW, SUITE 330, WASHINGFON, DC 20030
P:762.528.0120 F:202.833.2141
WWW.SOUNDEXCHANGE.COM

August 17, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr, L. Barry Kniutel

Senior Vice President

Business Affairs - Worldwide

DMX Music

11400 W, Olympic Blvd,, Suite {100
Los Angeles, CA 90064

Re:  Notification of Violation of Statutory License For
Failure [0 Pay Required Royalties

Dear Bairy:

We are in receipt of your August 9, 2005 letter for DMX MUSIC (Capstar)
Report and Payment 1o SoundExchange, Inc. for Residential Services and a check in the
amount ol s The Statement of‘ Account submmed thh the check mdvcatcs

o of the revenues reported for thc period June 3-30, 2005 (&3 "

M. We arc unaware of any statutory license that has 2 roya ty Tate of
and thereforc deem this payment to be incomplete and in violation of the payment
provisions for any license for which this payment is purportedly made,

As we have previously informed you, Capstar is not entitled to the rates available
for Preexisting Subscription Services. Among other reasons, Capstar spcciﬁcally
obtained in the Sale Order issucd by the bankruptey court language that it *is & newly
formed entity unaffiliated with the Debtors or any of the equity interest holders,” Capstar
also argued thet it was not a successor to Maxide/DMX. We therefore do not understand
how Capstar can claim to be a successor when it comes to enjoying the below-market
rates established for the Preexisting Subscription Services but not one when it comes t0
the unpaid liabilities that arase from DMX's failure to pay statutory royallies as required.

As you know, in order to avoid tability for copyright infringement a service must
pay the royalties estublished for the applicable license. Sec 17 U.S.C. § 140EXBXI).
Capstar took the position in the Bankruptcy Court thal it was not a successor (o DMX.
‘Therefore, the only rates that are available 10 Capstar for its subscription transmissions

i
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Mr, L. Burry Knittel
August 17,2005
Page 20f 2

are those for New Subscription Services. The rates presently available to New
Subscription Services are those set forth in 37 C.ER. § 262.3(a)(2). If you are unable to
measure the pumber of “performances” (defined term) or “aggregate tuning hours”
(defined 1erm) for Capsiar's residential transmissions, then you would have to pay
royalties under the “Percentage of Subscription Service Revenues Option.” 37 CER.

§ 262.3()(2Xiii).

If Capstar persists in claiming that it is now a suceessor to DMX for purposes of
copyright statutory licenses notwithstanding its position before the bankruptey court,
SoundExchange and its copyright owner members reserve all of their rights to pumsuc
claims against Capslar in either the bankruptcy court or federal district court should
DMX's unpaid statutory Hability remain unpaid.

Without waiving sny of our rights or those of the copyrighl owners we re
SoundExchange wil} deposit the aforementioned check in the amount of EENE
partial pnyment for the royalties duc for A New Subscription Service. Late fees at the rate
of 0.75% per monih will be due for any unpaid royaltics from the duc date until the date
received.

present,

Please do not hesitate to call me if you bave any questions.
Sincerely,

g Gl

Gury R. Greenstein
General Counsel
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SOU(]CIEXChangE{ 1330 CONNECTICUT AVE. NW, SUITE 200, WASHINGTON, DC 20036
P; 202.926,0120  F 202,033,214
WWW.S0UNDEXGHANGE.COM

September 19, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. L. Barry Knittel

Senior Vice President

Business A ffairs — Worldwide

DMX Music

11400 W, Olympic Blvd,, Suite 1100
Los Angeles, CA 90064

Re:  Notification of Pavment of Incorrect Royaltios

Dear Barry:

We received a check from an entity identified as “DMX2" in the amount of
UIVIRIT® on September 15, 2005 for July 2008 royalties for a Residential Service, This
payment was veceived one day after the due date for July 2005 payments. In addition,
this payment is calculated under the rates available to preexisting subscription services,

As you know, SoundBExchange believes that Capstar is not entitled to pay
royalties at the rates available for preexisting subscription services, We are thercfore
accepling this payment as partial satisfaction of the aciual liability that is due for

- DMX?2’s transmissions o residential customers, and SoundExchange and its copyright
owner members reserve all of their rights to pursue claims against DMX2 for its failure to
pay royalties under the approprisie rates,

Since

Gdry R, Gyeenstein
Géneral Counsel
202,828.0126

vt Bruce Joseph

T

1

TH

[ .Y




BOUNCEXCNANGE 150 GOMNECTICUT AVE, NW, BUITE 330, WASHINGTON, DG 20038
P: 202.820,0120 F: 202.£33.21414
WWW.SOUNDEXGHANGE.COM

October 18, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. L. Barry Knitiel
Senior Vice President
Business Affairs ~ Worldwide

DMX Music

11400 W.-Olympic Blvd., Suite 1100
Los Angeles, CA 90064

Re;  Notification of Payment of Incorrect Royalties

F RAIN P ies T B, LR ST

Dear Baity:

We received a check from an entity identified as “DMX2” in the amount of
(Trreaiieg on October 14, 2005 for August 2005 royelties for a Residential Service,
You confirmed in your phone call of October 17, 2005 with my colleague Kyle Funn that
this payment is calculated under the rates available to preexisting subscription services.

As you know, SoundExchange believes that Capstar, the purchaser of some but
not all of the assets of PMX, Inc,, is not entitled to pay royalties at the rates available for
preexisting subscription services. We are therefore accepting this payment as partial
satisfaction of the actual Hability that is due for DMX2's transmissions to residential
customers, and SoundExchange and its copytight owner members reserve all of their
rights to pursue claims against DMX2 and Capstar for its failure to pay royaliies under
the appropriste rates,

B A




soUNAEXCHANGE 1930 CONNEGTIGUT AVE, NW, SUITE 330, WASHINGYON, DG 2003¢

P: 262.826.0120 Fi 202,833,2141
WWW.SOUNDEXCHANGE .GOM

December 19, 2005

VIA FACSIMILE & CERTIFIED MAIL
RETURN RECEIPT REQUESTED

M. L., Barry Knitte}
Senior Vice President e
Business Affairs — Worldwide
 DMX Music
11400 W, Olympic Blvd., Suite 1100
Los Angeles, CA 90064

Re:  Notification of Payment of Incorrect Royalties

Dear Barry:

We received a check from an entity identified as “DMX2” in the amount of

WWW on Noyember 14, 2005 for September 2008 royalties and a check in the

B on December 14, 2005 for October 2005 royalties, Both of these
paymen(s are identified as being upplied to the Residential Service and calculated at the
rale available for preexisting subscription services (7.25% of residential revenue),

As you know, SoundExchange is firm in its belief that Capstar, the purchaser of
some but not all of the assets of DMX, Inc., is not entitled to pay royalties at the rates
available for preexisting subscription services. In fact, as our outside counsel has
previousty informed counsel to THP Capstar, Inc. (“Capstar”), both the Asset Purchase
Agreement and the bankruptcy court’s order approving the sale of some but not all of
DMX s assets (the “Sale Order”) explicitly provide that the preexisting subscription
service license held by DMX was not transferred to Capstar, More specifically, the Sale
Order contains a finding that Capstar “is a newly formed entity unaffiliated with the
Debtors or any of the equity interest holders.” We are therefore at 2 loss as to how
Capstar can now claim for the purposes of statutory royalties that it is a successor to
DMX when in the baskruptey court it took every step possible (o ensure that it was
neither & successor to nor affilinte of DMX (so as to avoid DMX's unpaid liability of
more than two million dollars),

So as not to deprive the copyright owners and performers that we reprosent of the
royalties they are due, and in light of our expetience of having not been paid royalties for
more than two years by DMX, we are reluctantly accepting the most recent payments
from DMX2 us partial satisfaction of the actual liability that Is due for DMX2's
transmissions 1o residential customers as n new subscription service, and
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W Mo, L. Barry Knittel
December 19, 2005
Page20f2

SoundBxchange and its copyright owner memnbers 1esetve all of their sights to pursue
claims against DMX2 and Capstar for improper payment of royaltles under the rates
avallable 1o preexisting subscription services or such other claims as may be available.

Nothing herein shall be deemed an admission that Capstar is entitled to pay
royalties for any teansmissions under the rates established far the limited class of
statutory licensees identified as preexisting subscription setvices,

Please do not hesitate to contact me if you have any questions,

Gary R, Gigensiein
Géneral Counsel
2028280126

- cct  Patrick Breeland, Bsq., Vinson & Elkins LLP
) : R. Steven Hicks, Chairman, Capstar Partners, LLC

. David B. Stratton
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SOUNEXCHANGE 1330 CONNECTIOUT AVE, NW, SUITE 530, WASHINGTON, DG 20030
Pr 202.028.0120 F: 202.833.214)
WWW.SOUNDEXGHANGE.COM

January 23, 2006
VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ave,

Suite 1400

Avstin, TX 78701

Re:  Notification of Late Fees and Payment of Incorrect Royalties

Dear Mr, Taylor:

We received a check from an entity identified as “DMX2" in the amount of
AL on January 19, 2006 for November 2005 royalties, The statement atfached
to the check indicates that{Zg ABRis for n residential service andeigaiE s for a
commercial service.

#¥

Pursuant to Copyright Office regulations, payments are due by the 45" day after
the end of each month, See 37 CRR,, § 262.3(s). Therefore, this payment is two days
Jate and subject to Jate fees. Copyright Office regulations provide that a service shail be
charged & late fec of .75% per month for any payments not received in a timely manner.
1d. at § 262.4().

The attached spreadsheet shows that DMX2 owes late fees totaling ) for the
payment received on Januar 19", Please remit to SoundBxchange by February 6, 2000 a
payment in the amount of§ for the above payment not received in a timely manner.

On another note, we notice that DMX2’s payment for its residential service is
calculated at the rate available for preexisting subsctiption services (7.25% of residential
revenue). We have Indicated to Batry Kaittel on several occasions that SoundBxchange
velieves that Capstar, the purchaser of some but not all of the assets of DMX, Inc., is not
entitled to pay royalties at the rates available for preexisting subscription services, We
are therefore accepting DMX2's payment oms portial satlsfaction of the
actual Hiability that is due for DMX2’s transmissions to residential customers, and
SoundBxchange and its copyright owner members reserve all of their rights to pursue
claims against DMX2 and Capstar for its failure to pay royalties under the appropriate
rates.
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Mr, R, Warren Taylor
Tanuary 23, 2006
Page20f2

Please do not hesitate to contact me if you have any questions,

S‘ ]y@%’
%\\%menstcm

eneral Counsel

202.828.0126
cc: L. Barry Knitte! {via facsimile)
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soundexchangs 1330 GONNECTICUT AVE, NW, SUITE 330, WAGHINGTON, DG 20038

P: 202.828.0120 F: 202.833.2141
WWW,SQUNRDEXCHANGE.COM

February 21, 2008

VIA CERTIFIED MAIL

Mr. R. Warren Taylor

Vice President & Controller
THP Capstar, Inc./DMX Music
600 Congress Ava.

Suite 1400

Austin, TX 78701

Re: Notification of Payment of Incorrect Rovalties

Dear Mr. Taylor.

We received a check from an entity Identified as "DMX2” In the amount of
SR on February 15, 2008 fo Decamber 2005 royalties. The statement

1 Mis applied to a residential service
and is calculated at the rate avarlable or preexisting subscription services
{7.25% of residential revenue).

As praviously mentionsd In my letter to you dated January 23, 2008,
SoundExchange believes that Capstar the non-successor purchaser of some but
not all of the assets of DMX, Inc., is not entitied to pay royalties at the rates
available for preexisting subSc:npt;on services, We are therefore accepting
DMX2's payment of\ Bpas partial satisfaction of the actual liability that
will be due for DMX2's transmisslons as a new subsciiption service, and
SoundExchange and Its copyright owner members resetve all of thelr rights to
pursue claims against Capstar for improperly claiming the benefits of a
preexisting subscription service.

Please do not hesitate to contact me if you have any questions,

202.828.0128
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This portion of this exhibit is restricted in its entirety
and is therefore omitted from the public version
of the exhibit binders.



